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SPECIAL SUBCOMMITTEE ON PROCUREMENT PRACTICES IN THE 
DEPARTMENT OF DEFENSE CONSIDERATION OF H.R. 12299, TO 
AMEND THE ARMED SERVICES PROCUREMENT ACT OF 1947 


House OF REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SPECIAL SUBCOMMITTEE ON PROCUREMENT PRACTICES 
OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., Tuesday, May 31, 1960. 

The subcommittee met at 10:25 a.m., Hon. Carl Vinson, chairman, 
presiding. 

Mr. Vinson. Now, members of the committee, this is a meeting this 
morning of the Special Subcommittee on Defense Procurement. 

Now, that subcommittee is composed of Mr. Kilday, Mr. Rivers, 
Mr. Lankford, Mr. Huddleston, Mr. Morris, Mr. Arends, Mr. Bates, 
Mr. Bray, Mr. Osmers and Mr. Becker. 

This is a very important bill; and I am asking all the members 
who are here now to please sit with us during this hearing. 

Now, Mr. Courtney. 

Mr. Courtney. Yes, Mr. Chairman. 

Mr. Vinson. Let copies of H.R. 12299 be distributed to the members 
of the committee. 

Mr. Courtney. They have been distributed, Mr. Chairman. 

Mr. Vinson. All right. 

(The bill follows :) 


(H.R. 1299, 86th Cong., 2d sess. ] 
A BILL To amend the Armed Services Procurement Act of 1947 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title 10 of the United States Code is 
hereby amended as follows: 

(a) Subsection 2304(a) is amended to read as follows: 

“(a) Purchases of and contracts for property or services covered by this 
chapter shall be made by formal advertising in all cases in which the use 
of such method is feasible and practicable under the existing conditions and 
circumstances. If use of such method is not feasible and practicable, the 
head of an agency, subject to the requirements for determinations and find- 
ings in section 2310, may negotiate such a purchase or contract, if—”. 

(b) Subsection 2304(a) (1) is amended to read as follows: 

“(1) it is determined that such action is necessary in the public interest 
during a national emergency declared by the Congress or six months 
following a national emergency hereafter declared by the President.” 

(c) Subsection 2304(a) (14) is amended to read as follows: 

(14) the purchase or contract is for technical or special property that he 
determines to require a substantial initial investment or an extended period 
of preparation for manufacture, and for which he determines that formal 
advertising would result in excessive cost to the Government by reason of 
duplication of investment or would result in duplication of necessary prep- 
aration which would unduly delay the procurement of the property ;”. 
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(d) Subsection 2304(a) (17) is amended to read as follows: 

“(17) otherwise authorized by law, or when in furtherance of small 
business, labor surplus area, or major disaster area programs, the agency 
head determines that supplies or services are to be procured from small 
business concerns, from concerns which will perform the contracts sub- 
stantially within labor surplus areas as determined by the Secretary of 
Labor, or from concerns which will perform the contracts substantially 
within areas of major disaster as determined by the President.” 

(e) Section 2304 is amended by adding a new subsection as follows: 

“(g) In all negotiated procurements in excess of $2,500 in which rates or 
prices are not fixed by law or regulation and in which time of delivery will 
permit, proposals shall be solicited from the maximum number of qualified 
sources consistent with the nature and requirements of the supplies or serv- 
ices to be procured, and written or oral discussions shall be conducted with 
all responsible offerors who submit proposals within a competitive range, 
price, and other factors considered: Provided, however, That the require- 
ments of this subsection with respect to written or oral discussions need 
not be applied to procurements in implementation of authorized set-aside 
programs.” 

(f) The second sentence of subsection 2306(a) is amended by substituting 
“(ft)” for “(ee)” 
(g) Section 2306 is amended by adding a new subsection as follows : 

“(f) No contract negotiated under this title shall contain a profit formula 
or price redetermination provision that would allow the contractor increased 
fees or profits for cost reductions or target cost underruns resulting from 
causes other than those which the contractor can clearly and completely 
demonstrate are due to his skill, efficiency, or ingenuity in the performance 
of such contract.” 

(h) Subsection 2310(a) is amended:to read as follows : 

“(a) Determinations and decisions required to be made under this chapter 
by the head of an agency may be made for an individual purchase or con- 
tract or for a class of purchases or contracts.” 

(i) Subsection 2310(b) is amended to read as follows: 

“(b) Each determination or decision under clauses (11)—(16) of section 
2304 (a), section 2306(¢), or section 2307(c) of this title shall be based on a 
written finding by the person making the determination or decision, and 
such findings shall set out facts and circumstances which (1) are clearly 
illustrative of the conditions described in clauses (11)-—(16) of subsection 
2304(a), or (2) clearly indicate why the type of contract selected under 
subsection 2306(c) is likely to be less costly than any other type, or (3) 
clearly indicate why advance payments under subsection 2307(¢) would be 
in the public interest. Contracts negotiated under clauses 2, 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13, and 14 of section 2304(a) shall be supported by a written find- 
ing setting out facts and circumstances sufficient to clearly and convincingly 
establish that use of formal advertising would not have been feasible and 
practicable. Each determination, decision, and finding required by this sub- 
section shall be kept available in the agency for at least six years after the 
date of execution of the contract to which it applies, and a copy thereof 
shall be submitted to the General Accounting Office with each contract to 
which it applies.” 

(j) Section 2311 is amended to read as follows: 
“§ 2311. Delegation 

“The head of an agency may delegate, subject to his direction, to any other 
officer or official of that agency, any power under this chapter except the power 
to make determinations and decisions under section 2306(¢) and under clauses 
(11)—(16) of section 2304(a) of this title. However, the power to make a deter- 
mination or decision under section 2304(a)(11) of this title may be delegated 
only to a chief officer or official of that agency who is responsible for procurement, 
and only for contracts requiring the the expenditure of not more than $100,000.” 


Mr. Vinson. Now, members of the committee, as a result of state- 
ments made by the representative of the General Accounting Office 
when he was testifying here some weeks ago, we suggested to him 
that he prepare a bill for consideration of the committee dealing with 
the subject matters that were under discussion at that time. 
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Now, he sent his views up. I prepared them in a bill and introduced 
it. And now it isin H.R. 12299. 

Now, the first witness we will hear this morning in regard to this 
is the Assistant Secretary for Logistics in the Department of Defense, 
Mr. McGuire. 

Mr. McGuire, have you any comments now in regard to this bill, 
which has been sent to the Department for your comments and views? 

Secretary McGuire. I have a statement that I would like to read 
and have put in the record, if I may, Mr. Chairman. 

Mr. Vinson. Go ahead, Mr. McGuire. 

Secretary McGuire. Mr. Chairman and members of the committee, 
I appreciate the opportunity to appear before this committee in re- 
sponse to your invitation to discuss H.R. 12299, a bill to amend the 
Armed Services Procurement Act of 1947. 

I have with me Mr. G. C. Bannerman, the Director for Procurement 
Policy in my office, who, I am sure you know from his previous appear- 
ances before the committee, is a specialist in this field. 

While certain provisions of the bill are unobjectionable and present 
desirable clarifications in the law, as noted in the detailed comments 
below, other provisions raise substantial issues of serious concern to 
the Department of Defense. It is our considered judgment that these 
objectionable provisions would— 

1. Slow down the procurement process and delay acquisition of 
urgently needed military equipment ; 

2. Tend to increase procurement costs; and 

3. Create confusion and uncertainty in our procurement programs. 

I will now make specific comment on each cohenctiens of the bill. 

Subsection (a): Subsection (a) of the bill would amend section 
2304(a) of chapter 137, title 10, United States Code—— 

Mr. Vinson. Waita minute, Mr. McGuire. 

Mr. Courtney, will you read subsection (a), as I see he is going 
to take it up by subsections. Let’s have the committee have in its mind 
what. subsection (a) does. Read subsection (a) of the bill. 

Mr. Courrney. Subsection (a), 2804(a), would be amended to read 
as follows: 

Purehases of and contracts for property or services covered by this chapter 
shall be made by formal advertising in all cases in which the use of such method 
is feasible and practicable under the existing conditions and circumstances. 
If use of such method is not feasible and practicable, the head of an agency 
subject to the requirements for determinations and findings in section 2310 may 
negotiate such a purchase or contract if— 
and then the section continues with subsection (b), which is pertinent 
at the moment, Mr. Chairman. 

Mr. Vinson. All right. Now we know what subsection (a) deals 
with. 

Now go ahead with your comments. 

Secretary McGuire. If such method—you want me to start back 
to where I started on subsection (a), Mr. Chairman ¢ 

Mr. Courtney. Yes. 

Secretary McGuire. Subsection (a) of the bill would amend seec- 
tion 2304(a) of chapter 1387, title 10, United States Code, to state 
expressly the intent of Congress that all purchases of and contracts 
for property or services covered by the chapter should be made by 
formal advertising whenever such method is feasible and practicable 
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under the existing conditions and circumstances. If such method is 
not feasible and practicable, the head of an agency, subject to certain 
determinations and findings being made, may negotiate such pur- 
chases or contracts under the 17 exceptions set forth in section 2304(a). 

As a matter of fact, we are presently developing a revision to our 
Armed Services Procurement Regulation to prescribe such a require- 
ment. Therefore, subject to my subsequent comments on subsection 
(i) of the bill with respect to determinations and findings, the De- 
partment concurs in this subsection. 

Subsection (b) 

Mr. Courtney. Mr. Chairman. 

Subsection (b) would amend section (a) (1) of section 2304, to read 
as follows: 





(1) It is determined that such action— 
meaning negotiation— 


is necessary in the public interest during a national emergency declared by the 
Congress or 6 months following a national emergency hereafter declared by the 
President. 

Mr. Vinson. Allright. Go ahead. 

Secretary McGuire. Subsection (b) would amend clause (1) of 
section 2304(a) in two respects. First, it would, in effect, preclude 
the use of the national emergency exception during the present emer- 
gency declared by the President. Secondly, while the language of 
the subsection is not entirely clear, it would appear that in the case 
of a national emergency hereafter declared by the President, the 

eriod for use of the exception would be limited to 6 months follow- 
ing his declaration of Wich an emergency. 

As stated previously to your committee, the Department of Defense 
does not object to limiting the use of this authority to hereafter de- 
clared emergencies, provided that the present uses of this authority ; 
namely, in small business, labor surplus, and disaster area programs 
and for research and development contracts not in excess of $100,000, 
are otherwise provided for in the statute. It appears that these uses 
have been provided for in other subsections of this bill. 

The desirability of limiting the use of this authority, in the situa- 
tion where a national emergency has been declared by the President, 
to 6 months following such declaration is questionable. Since it is 
impossible to forecast the duration of a future national emergency and 
the concomitant need for the use of this authority, rather than to 
limit its use to 6 months, it would appear more practicable that it 
should continue until such time as the Congress or the President de- 
cided it was no longer necessary. Accordingly, it is recommended that 
the proposed amendment be revised to read as follows: 

(1) it is determined that such action is necessary in the public interest during 
a national emergency hereafter declared by Congress or the President. 

Mr. Vinson. Of course, Mr. Secretary, the Congress would be in 
session. Then if the emergency has been declared by the President 
and the emergency exceeded 6 months, then Congress could step in and 
declare a national emergency also. 

Now, read the next sentence. 

Mr. Kirpay. Before we leave that, Mr. Chairman, could we have 
the context of the full section read, or how it would read with this 
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amendment? I don’t quite understand “or 6 months following a 
national emergency”, whether that is intended to mean 6 months from 
the declaration of the emergency or 6 months after the declaration. 

Mr. Courtney. Well, the Secretary calls attention to the language: 
it is determined that such action is necessary in the public interest during a 
national emergency declared by the Congress or 6 months following a national 
emergency hereafter declared by the President. 

Now, the authority is the authority to negotiate. 

Mr. Bannerman. Mr. Kilday, we interpreted that language to 
mean that a Presidential declaration hereafter made would be good 
for only 6 months, and that thereafter, in the absence of an act of 
Congress, that declaration would lapse for the purpose of this statute. 

Mr. Vinson. I think that is the proper construction to put on it. 
That is what it was intended to do, the way I understood it. 

Mr. Courtney. That is right. 

Mr. Vinson. That the President could issue the proclamation of 
emergency for 6 months, and if nothing happened, that is, Congress 
did not intervene at the end of 6 months from the end of his proclama- 
tion, it would expire. But Congress would be in session to declare a 
national emergency itself. 

Isthat your idea, Mr. Courtney ? 

Mr. Courtney. That was the mtention, as I understand it. 

Mr. Kinpay. Or he could declare another national emergency. 

Mr. Vinson. But the thing is, the national emergency can only 
be for 6 months. 

Mr. Bannerman. Very well, Mr. Chairman, in the event of another 
national emergency, it would be impossible to predict what the situa- 
tion might be and it would he highly desirable to have this power in 
the President, subject to having it revoked if necessary by the 
Congress. 

Mr. Bray. Mr. Chairman. 

Let’s assume that conditions would be still bad or that it got better 
and then got worse. At least the President, and even if Congress 
were not in session, if the situation was bad enough, would call another 
national emergency, couldn't he ? 

At least it is going to cause him to review the situation at least 
every 6 months, so the national emergency doesn’t last forever. 

Mr. Bannerman. Mr. Bray, when there is a declaration of national 
emergency, it is my understanding—I would like to have counsel check 
me on this—that this involves a very large number of statutes and 
different statutory situations, of which this is a very small part. 

Mr. Vinson. That is right. 

Mr. Bannerman. And hence we wouldn't feel that we should put 
that requirement on either the Congress or the President with respect 
just to this one small part of the results of a national emergency 
declaration. 

Mr. Rivers. Mr. Chairman. 

Asa practical matter, we are in an emergency now. 

Mr. Bannerman. That is correct. That is why the word “here- 
after” is in this proposal, Mr. Rivers. 

Mr. Vinson. In other words, as suggested by Mr. Kilday to the 
witnesses who were testifying on this subject matter, it will here- 
after have the effect of nullifying President Truman’s national emer- 
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gency, and the President would have to issue a new national emergency 
so it could be invoked under the section that is applied to now ? 

Mr. Bannerman. That is correct, Mr. Chairman. We agree with 
that. 

Mr. Vinson. Then the effect of it would be that if he did not issue 
a new national emergency, and Congress not doing so, then you could 
not get your procurements under that section. 

Mr. BannerMan. That is correct. 

Mr. Rivers. Mr. Chairman, before we proceed: In the Secretary’s 
statement, I notice he referred to the provisions of, I think, the present 
law about small bysiness. 

Secretary McGuire. Yes, sir. 

Mr. Rivers. Labor surplus. 

Secretary McGuire. Yes, sir. 

Mr. Rivers. And disaster areas. Wohiat is a labor surplus area ? 

Secretary McGuire. Well, labor surplus areas—and I think it is 
aan out in this bill, Mr. Rivers—are those areas designated by the 

ecretary of Labor as having a percentage of unemployment over a 
certain percentage figure. I think the figure is either 6 or 7 percent. 
It goes into what they call a class C area, I believe. 

Mr. Rivers. Because we have areas in this country where industries 
have migrated to other sections of America. And that would be a 
chronic labor surplus area. 

Secretary McGuire. Well, that is a different labor surplus situation. 
The difference, Mr. Rivers, is that the chronic, so-called, labor surplus 
area is one that seems to continue regardless of the overall level of 
national economy. 

Mr. Rivers. I don't think that the procurement—Mr. Chairman, I 
want you to hear this—I don’t know why, in our procurement for 
military need, that the Congress owes any responsibility to an area 
where, because of economic reasons, there has been and will continue 
to be chronic unemployment. It penalizes other sections of the coun- 
try who can make an equal contribution to the military procurement 
program. 

Secretary McGuire. Well, as you know, Mr. Rivers, there is in our 
annual appropriation bills a prohibition against our paying a price 
differential to relieve economic dislocation. And we are very careful 
to watch that. 

Mr. Rivers. We have had quite an impact on our textile industry 
in the South because of the competition with notably Japan and other 
areas. And nobody has gone out there to help those people. And 
we have told them they would just have to fight that out themselves. 
We want to be fed by the same spoon that other areas in America are. 
And our textile people had to live through this critical period of 
competition. 

I don’t think we should use the strong arm of the Government to 
favor any section of America who can’t live by the rules. They 
shouldn't have favorite treatment. I can understand disasters and 
things of that character. But we should get out 





Secretary McGuire. Under our procurement regulations, Mr. 
Rivers—and this same factor, I believe, holds true in other agencies 
of the Government, although I am not sure that there is a similar 
prohibition in their appropriations—we do not pay a premium on 
any situation such as this. 
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Mr. Vinson. Well, may I say to Mr. Rivers, he has forgotten the 
fact that a few years ago we passed a bill correcting this, by a vote 
of 372 tor 

Mr. Rivers. Mr. Chairman. 

Mr. Vinson. It was never considered in the Senate. 

I think this is the right approach to deal with the exceptions in 
these four instances. 

Mr. Rivers. I am not talking about what we did then. I am asking 
the Secretary what the concept is of what he has in his statement. 
And I just want to be sure as to what they are doing, with or without 
any provision of existing statute. That is all. 

Secretary McGuire. Mr. Rivers, in the spending of defense funds, 
our first responsibility is to properly spend those funds to obtain the 
items we need. 

Now, there are economic problems. But we cannot be guided by 
those economic problems as a first consideration. 

Mr. Rivers. Of course. I just wanted to get your idea on that. I 
think I agree with you. 

Secretary McGuire. I think, all things being equal, we must cer- 
tainly recognize those problems, and wherever they have a capability 
to assist us, we should see to it that they have a fair shot at the 
business. 

Mr. Rivers. I agree with that. 

Mr. Vinson. Now, members of the committee, section 2304 is as 
follows: 

(a) (1) it is determined that such action is necessary in the public interest 
during a national emergency declared by the Congress or the President. 





Now, we are seeking, by amending that in this language: 
it is determined that such action is necessary in the public interest during a 
national emergency declared by the Congress or 6 months following a national 
emergency hereafter declared by the President. 

Now, the only thing that we are changing is the act of the President. 
As far as the Congress is concerned, that is— 
it is determined that such action is necessary in the public interest during a 
national emergency declared by the Congress or 6 months following a national 
emergency hereafter declared by the President. 

Now, that would nullify the national emergency of 1950. And to 
invoke this section 2304(a)(1), the President would have to issue a 
new national emergency, and that brings into effect, as Mr. Banner- 
man said, many, many other statutes, or Congress would have to deal 
with the matter. Otherwise, we have no national emergency, except 
in those two instances. 

Now, Mr. Secretary, is this as far as you are commenting on that 
section ? 

Secretary McGuire. Yes, sir. 

Mr. Vinson. Well, from my viewpoint, I don’t think you make a 
very strong case of opposition to it. 

I think what we are trying to do—you find yourself in complete 
accord, or practically, except you say— 
it is determined that such action is necessary in the public interest during a 
national emergency hereafter declared by the Congress. 

And we say, “a national emergency declared by the Congress or 6 
months.” 
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Well, the only difference between your viewpoint and ours: we 
have a limitation of 6 months 

Secretary McGuire. There are two differences, Mr. Chairman : One, 
we put in the word “hereafter”—— 

Mr. Vinson. We have got “hereafter”, too. 

Mr. BANNERMAN. Yes, they have it. 

Mr. Vinson. So the oak effect of that would be: Either your 
amendment or our amendment would cancel the Executive order of 
1950. 

Mr. BannerMan. That is correct, Mr. Chairman. 

Mr. Vinson. That is right. 

Mr. BANNERMAN. We are in agreement with that recommendation. 

Mr. Vinson. That is right. 

Now, the only other difference is: We have put a limitation of six 
months and you have no limitation. 

Secretary McGuire. That is correct. 

Mr. BannerMAN. That is correct. 

Mr. Vinson. That is the only difference. 

Mr. Bannerman. That is correct. 

Mr. Vinson. I think yours is a wide-open approach. It is almost 
as bad as it is now. 

There must be some kind of limitation on it. And I think we are on 
sound ground to have a limitation of 6 months. If the emergency still 
continues, why, Congress will be in session in 6 months, and Congress 
can then declare a national emergency. And then it would be a com- 
plete national emergency, by both the Executive for the 6 months and 
the Congress picks it up at the end of 6 months. 

Mr. Bannerman. Mr. Chairman, we felt if the Congress were in 
session at that time, the Congress might or might not have occasion to 
invoke this statute. The Congress would be very busy on a great 
many things. 

Mr. Vinson. We are busy. But we are never too busy to deal with 
national emergencies. The first duty of the Government is national 
emergencies. 

Mr. Nasu. If I could just clarify one point ! 

Mr. Vinson. Yes, let’s clarify it. 

Mr. Nasu. This provision would not nullify the 1950 declaration of 
a national emergency. 

Mr. Vinson. You say it would not? 

Mr. Nasu. It would not. It’s only effect would be to limit the ap- 
plication of that declaration to this statute. 

The 1950 declaration would still be in effect for use in other situa- 
tions. 

Mr. Covrrney. But it would be inapplicable, Mr. Chairman, in 
procurement. 

Mr. Nasu. But it would be inapplicable 








Mr. Vinson. As far as this law is concerned ? 

Secretary McGutre. That is correct. 

Mr. Vinson. You are correct about that ? 

Secretary McGuire. Yes. 

Mr. Vinson. As far as what we are talking about, that is off the 
books ? 

Mr. Nasn. Yes, sir. 
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Mr. Vinson. All right. 

Then the only difference is, now: You think it should be for an 
indefinite national emergency, and we think it should be a 6 months’ 
national emergency ¢ 

Secretary McGuire. That is correct, Mr. Chairman. 

Mr. Vinson. All right. 

Now, take subsection (c). 

Mr. Courtney. Subsection (c), as proposed, Mr. Chairman, in the 
bill, amends subsection 2304 (a) (14). 

Mr. Vinson. Wait a minute. 

Let’s read what 14 does first, so we can understand it— 
the purchase or contract is for technical or special property that he determines 
to require a substantial initial investment or an extended period of preparation 
for manufacture, and for which he determines that formal advertising and 
competitive bidding might require duplication of investment or preparation 
already made or would unduly delay the procurement of that property. 

That is what we are seeking to amend here. 

Allright, how do we amend it ? 

Mr. Courtney. The proposed amendment would be— 
the purchase or contract is for technical or special property that he determines 
to require a substantial initial investment or an extended period of preparation 
for manufacture and for which he determines that formal advertising would 
result in excessive cost to the Government by reason of duplication of investment 
or would result in duplication of necessary preparation which would unduly 
delay the procurement of the property. 

Mr. Vinson. Now, the committee can understand this language is 
proposed to take the place of section (14) that I read? 

Mr. Courtney. That is right. 

Mr. Vinson. Allright. Now, Mr. Secretary, what is your comment 
in regard to that ? 

Secretary McGuire. With two exceptions, we agree that the pro- 
posed changes are desirable and clarify the existing clause. 

Mr. Vinson. All right. 

Secretary McGuire. The proposed amendment would require a de- 
termination that “formal advertising would result in excessive cost to 
the Government by reason of duplication of investment.” In the situ- 
ations where the use of this exception is appropriate, it would be im- 
possible to determine with assurance that advertising “would” result 
in higher cost. We never could be sure what the cost would be under 
formal advertising unless it was actually tried in every instance. We 
do know, in these situations, that it would be very possible for a con- 
tractor, under formal advertising, to bid a very high price with assur- 
ance that all competitors, who would have to duplicate the investment, 
would bid still higher. Accordingly, advertising is inappropriate in 
such cases. However, we can only assure that the costs “would be 
likely to” be higher. Hence, we recommend that the words “be likely 
to” be inserted after the word “would” in line 15, page 2 of the bill. 
Also, we think that the term “excessive cost” in the same line is too 
vague asa standard. We recommend that the term “additional costs” 
be substituted in lieu thereof. 

Mr. Vinson. Well, we almost found ourselves in agreement again. 
You polished it up a little. Let’s see if your polishing of it has de- 
stroyed what we are driving at. 
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Now, in the first place, we want someone with the responsibility te 
know what is going on and look over it. That is the purpose of all 
this. And that requires the contracting officer to have knowledge of 
it. Because it says— 
the purchase or contract is for technical or special property that he determines to 
require a substantial initial investment or an extended period of preparation for 
manufacture, and for which he determines that formal advertising would result 
in excessive cost to the Government by reason of duplication of investment or 
would result in duplication of necessary preparation which would unduly delay 
the procurement of the property ; 

Now, I think—well, you are just a little hesitant to be put on the 
spot and reach the final positive decision, but you will make a stab at 
it, is that it ? 

Mr. Bannerman. Mr. Chairman, this determination has to be made 
before the procurement is made. 

Mr. Vinson. That is right. 

Mr. BannerMAN. I think we can understand, under the exception 14 
cases, that there may be one contractor, for instance, who, because of 
his prior experience, would do the work for $1 million, having spent 
perhaps half a million to get ready for it. Any other contractor 
would have to duplicate that investment of half a million dollars. 
This would permit the first contractor to bid, say, half a million higher, 
or $400,000 higher, and still get the business. 

Now, we cannot be sure he would bid that much higher. We don’t 
know that. He might bid only the $1 million which it would cost him. 
But on the other hand, it would be within his power to bid higher. 

So we feel that under a situation like that it would be far better to 
negotiate with him and make sure that none of that excessive cost is 
in there. 

Now, we can’t be sure what he would do in the case of formal adver- 
tising. Hence, we would like to have the words “would be likely to”, 
because that describes the situation. 

Mr. Courtney. I would like to ask a question there, Mr. Chairman. 

Wouldn't it be possible, in a request for bids, to have the bidder 
indicate the amount of his investment? Isn’t that commonly done? 

Mr. BANNERMAN. In a formal advertisement, no, Mr. Courtney. 

Mr. Covurrney. There is no reason why it can’t be done, is there? 

Mr. Bannerman. I don’t think there is any reason it can’t be done. 
But we have no alternative, if we are going to award a formally 
advertised procurement, but to award it at the overall low bid price. 

Mr. Covurrney. Isn't it possible to equate formally advertised bids 
on various items in the bid, of which this could be one, in determining 
who is the low responsible bidder? 

Mr. Bannerman. I think in awarding to a low responsible bidder 
in formal advertising, you award to the bidder who quotes you the 
low overall price, who is otherwise responsible. 

Secretary McGuire. I don’t think we have the authority to break 
down this formally advertised bid, Mr. Courtney, and award to other 
than the overall low bidder. And I think there would be a lot of 
reluctance to break it down in this manner. I think it could lead us 
into a lot of other problems which would clutter up our procurement. 

I would point up this, Mr. Chairman: We are saying “would be 
likely to result”, and taking out the word “excessive”. What is 
“excessive” ? 
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Mr. Vinson. You are taking out “excessive” é 

Secretary McGuire. We say “additional cost”. 

Mr. Vinson. And you are suggesting “be likely to”. 

Mr. Courrnery. No, he is suggesting that the word “additional” be 
substituted for the word “excessive”. 

Secretary McGuire. We think this is saying it with much more 
specificity than isc iate ge 

What is “excessive”? I don’t know. It is relative. 

Mr. Bannerman. Not only that, Mr. Chairman, this exception is 
only used in those cases where we have very large initial investments 
which have already been made, as in tanks and aircraft and missiles 
and items of that sort, where the existence of additional cost in the 
event some other contractor would undertake the work, is very clear 
and usually very large. There cannot be much doubt about it. 

However, we never know what the company who has previously done 
the work might bid under a circumstance that it is not faced with. 
Hence, we can’t say with assurance that he would bid higher. We just 
don’t know that. 

Mr. Vinson. Of course, you don’t know it to amount to any cer- 
tainty, unless you had it advertised. 

Mr. Bannerman. That is right. 

Mr. Vinson. Let’s hear how you propose to amend it. 

“Hence, we recommend that the words ‘be likely to’ be inserted 
after the word ‘would’ in line 15, page 2 of the bill.” 

Secretary McGuire. That is correct. 

Mr. Vinson. Now, let’s see. Line 15, page 2 of the bill. Where 
does that come in¢ Let me catch it. You strike out “excessive” 
Secretary McGuire. And add “additional cost” in substitution of it. 
Mr. Vinson. “Would result in additional cost” 
Mr. Courtney. Instead of “excessive”. 

Mr. Vinson. Instead of “excessive”. “Likely to” 
Secretary McGuire. Would come between the words “would” and 
result”, on line 15. 

“Formal advertising would be likely to result in additiona cost.’ 

Mr. Vinson. “Result in additional cost”. 

Secretary McGuire. We think this would clarify the intent of the 
committee. 

Mr. Vinson. Well, Mr. Courtney, what is your comment on that / 

Mr. Courrney. Well, of course, the word “result” is an absolute. 
“Likely to” is a conclusion. And the requirement in this instance is 
to be made in advance of the fact, made before the fact. 

Mr. Vinson. Well, “likely to” falls in the same category that the 
estimated cost falls in, through all the procurement. 

Mr. Courtney. That is right. 

Mr. Vinson. In incentive contracts. 

Mr. Courrnry. Now, the words “likely to” are used elsewhere in this 
procurement act. Because, as the committee will recall, before you 
may use the incentive cost-type contract, the contracting officer must 
find that its use will be likely to be less costly. I think that the exact 
language has been used. 

Mr. Bannerman. That is right. 

Mr. Courrnry. So this language is already in the act, so far as the 
finding of a contracting officer is concerned. 
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Mr. Bannerman. Mr. Chairman, this language, we feel, is necessary, 
because, as Mr. Courtney points out, you can’t very well make an 
absolute statement in advance of an actual procurement. All you can 
do is state the circumstances that are likely to occur. 

Mr. Vinson. Well, you don’t want to commit yourself too positively, 
because you don’t know. 

Mr. Bannerman. That is correct. 

Mr. Vinson. And that is the reason so often we hesitate to say 
positively. We say “likely to”. That covers a very broad field. 

Mr. Kizpay. You need some language there. “Likely to” doesn’t 
sound much like legislative language. “But if it is used elsewhere in 
the same statute, I would see no objection to it. 

Mr. BannerMAN. As Mr. Courtney points out, it is used elsewhere, 
Mr. Kilday. 

Mr. Vinson. All right. Now, I don’t find from my viewpoint much 
complaint with your suggested amendment there. It might be a 
little more positive. 

Mr. BanneRMAN. But the objective is not disturbed at all. 

Secretary McGuire. Not at all. We think we are clarifying it. 

Mr. Vinson. Now, let’s see about section (d). 

Of course, we are going to get a comment from the Comptroller on 
each one of these things. We are going to call him up here. We are 
going to try to do something constructive. 

We are not trying to find fault. We are trying to write something 
that will be a guide and aid and of assistance to you. 

Now, read section (d). 

Mr. Courtney. Section (d), Mr. Chairman, would amend the 47th 
exception. 

J Mr. Vinson. Now, let me read the 17th exception. The 17th is 
this: 


negotiation of the purchase of the contract is otherwise authorized by law. 


Mr. Courtney. That is right. 

This section would contain this additional language. 

Mr. Vinson. All right. 

Secretary McGume (reading) : 
otherwise authorized by law, or when in furtherance of small business, labor 
surplus areas or major disaster area programs, the agency head determines that 
supplies or services are to be procured from small business concerns, from 
concerns which will perform the contracts substantially within labor surplus 
areas as determined by the Secretary of Labor, or from concerns which will 
perform the contracts substantially within areas of major disaster as determined 
by the President. 

Now, Mr. Chairman, I would ask the subcommittee to recall that 
these are three uses now being made of the Presidential exception, 
because they are not provided for specifically in the Armed Services 
Procurement Act. ; 

Mr. Rivers. Now, the thing should be made consistent. 

I would like to see the thing discussed a little bit. 

I believe it would be better 1f we put in there language something 
like this: 


otherwise authorized by law or when, in furtherance of small business— 
leave out “labor surplus areas”— 








ee ae 











6049 


or major disaster area programs the President determines that supplies or serv- 
ices are to be procured from small business concerns, from concerns which 
perform the contracts substantially within acute labor surplus areas as deter- 
mined by the President, or from concerns which perform the contracts substan- 
tially within areas of major disaster as determined by the President. 

Make the President the acting agent throughout, and then he can 
delegate it. Because in a disaster area there are at least two or three 
statutes now, on this disaster area. 

The head of the small business concern can declare an area a 
disaster area, did you know that? The reason I know: I just lived 
through a 40-million hurricane. And he did that, in small business. 

Mr. Courtney. That is right. 

Mr. Rivers. The Housing and Home Finance Agency can do it. 
And also one of the agencies of the Farmers Home Administration, 
they can do it. 

And then when the Governor requests, the President declares an 
area a disaster area as a result of some natural cause, of an act of 
nature of some kind. 

So I think if we made the President the authority to begin with, 
and if we have an acute area—that is why I asked the Secretary. 
If we have an acute labor area, of course people want to come to 
the aid. Then let the President determine it. Because it is con- 
ceivable that the Secretary of Labor may favor one area as against 
another, because somebody may get to him. But the President is 
supposed to live higher than everybody, and he can take it from an 
impartial viewpoint and give whatever figures he in his responsibility 
determines. Because executive agencies are the President’s agencies. 

Mr. Vinson. Then it is your thought that the combination of these 
factors would be made by the President. 

Mr. Rivers. I think it would be stronger. He can delegate it 
where he pleases.. 

Mr. Vinson. All right. Then the President delegates it to the 
Secretary of Labor, or whoever wants it. 

Mr. Rivers. Because he has the responsibility. 

Mr. Courtney. There is just one thing I would like to interpose 
here: 

These exceptions deal with legislation which is general legislation 
of the Congress and is not specifically within the cognizance of this 
committee. What this proposal of the Comptroller is is that we 
implement other legislation by permitting negotation when it is ap- 
propriate and when it would otherwise not be permissible. 

Now, if you take out the words “the Secretary of Labor”—now, 
I am not talking about adding the words “the President” on top 
ot that. But the finding of the Secretary of Labor is a statutory 
finding. He has a prescription in the statute by which he shall 
determine what constitutes a labor surplus area. And he, the Sec- 
retary of Labor, makes this as a statutory finding. 

Now, if you, for the purpose of negotiation, want to add an addi- 
tional requirement onto that finding for the purpose of negotiating, 
that is all right. But I would ask you to hesitate before you strike 
out the Secretary of Labor. 

Mr. Rivers. Let. me ask you: That didn’t stem from this act? 

Mr. Courtney. No, sir. 





6050 





Mr. Rivers. Therefore, that has nothing to do with this act. The 
President may use whoever he pleases. 

Mr. Smart. Not for military procurement. 

Mr. Courtney. Let me be clear. 

For military procurement, you cannot implement the act which 
gives the Secretary of Labor the authority and direction to make 
labor surplus area findings in negotiations 

Mr. Rivers. Wait, please. 

This committee has authority to do anything it pleases when it 
comes to military procurement. 

Mr. Courtney. That is true. 

Mr. Rivers. My authority is the Constitution. 

Mr. Courtney. That is correct. 

Mr. Rivers. Therefore, if we want to have the President of the 
United States, who, under the Constitution, commands the forces 
which we give to him, including Mr. Perkins McGuire, he can dele- 
gate authority to whom he pleases or call on any source whom he 
thinks is right, under his constitutional authority. Therefore, the 
organic act which you are talking about has nothing to do with sub- 
stantive legislation when it comes to the military. 

Mr. Courtney. No, I am not suggesting that the President doesn’t 
have the full authority to do everything that is said in this act. 

Mr. Rivers. That is what I say. 

Mr. Courtney. [f it is given by the Congress. 

Mr. Rivers. So let the President do it. 

Mr. Courtney. I am suggesting to you that if you want to impose 
the Presidential authority on top of the finding of the Secretary of 
Labor, that is a different subject. And I think that is really what 
you are talking about. 

I would say it might be difficult to impose upon the President a 
duty which is now performed by the Secretary of Labor under the law. 

Mr. Vinson. The bill, Mr. Courtney, says within an area of major 
disaster as determined by the President. 

Mr. Rivers. That iswhatIsay. You have that. 

Mr. Courrney. That is in there. 

Mr. Vinson. That is just one of them, a disaster area. 

Mr. Courtney. That is right. 

Secretary McGuire. That is right. 

Mr. Covrtrney. It isnot.as toa labor surplus area. 

Mr. Rivers. That is what I am talking about. 

Mr. Kivpay. As a matter of fact, the President does that person- 
ally, doesn’t he? 

Mr. Vinson. Yes. 

Mr. Kitpay. Whether it is by law 

Secretary McGuire. You are talking about the disaster area? 

Mr. Kirpay. Yes. 

Secretary McGurre. Yes; he does. 

Mr. Kivpay. He does that under his general powers as President, 
and not by any statutory authority. 

Mr. Nasu. There is a statute. 

Mr. Rivers. There is a statute. 

Mr. Kitpay. Anyway, he does that. 
Mr. Rivers. That is right. 
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Mr. Kitpay. And you say under statutory authority the Secretary 
of Labor does the other, under statutory authority. 

Mr. Courtney. His finding is a statutory finding. That is my 
point. 

Mr. Vinson. Mr. Rivers, when a disaster occurs in a State, why, it 
goes through a machine operation of different personnel. 

Mr. Rivers. That is right. 

Mr. Vinson. And then the President receives a request from the 
Governor of the State, and then he either says “Yes” or “No.” And 
when he declares a disaster area, certain things happen. 

Mr. Rivers. Let's let the President do the same thing with the labor 
surplus area. 

Mr. Vinson. Wait a minute. Let’s see if we are on sound ground 
about this (reading) : 
otherwise authorized by law, or when in furtherance of small business, labor 
surplus area, or major disaster area programs— 

You say you are taking out “major disaster area programs” and 
making it under the President. But— 
the agency head determines that supplies or services are to be procured from 
small business concerns. 

Now, what agency? 

Secretary McGuire. The purchasing department. 

Mr. Vinson. It would be the department that used it. And you 
determine that based upon what’ Based upon a finding by the 
Secretary of Labor of certain facts. That is all he does. 

Mr. Bannerman. The Secretary of Labor does not make the de- 
cision, Mr. Chairman, with respect to small business programs. The 
small business programs are distinguished from the labor surplus 
area programs. 

Mr. Vinson. Well, then, it is three different heads of agencies that 
make findings in this connection. 

Secretary McGuire. That is correct. 

Mr. Vinson. The President on disaster areas; there is someone on 
small business, and Mr. 

Mr. Courtney. The Secretary of Labor. 

Mr. Vinson. No, the Secretary of Labor has just merely set. up the 
pattern. He declares an area under his figures for determining labor 
surplus areas. He doesn’t make a finding on each one. He just says 
there isa certain area of the country. 

Mr. Courtney. That is right. 

Mr. Vinson. Then it all falls on Mr. McGuire. 

Mr. Bray. Mr. Chairman. 

Mr. Vinson. Yes. 

Mr. Bray. I think the matter the chairman has brought. out here 
is very important. Here, if we start tinkering with who determines 
a labor surplus area, we may get into some serious problems. Before 
I would agree to that change, I would want to have a very careful 
study made of the whole problem. You see, the Secretary of Labor has 
nothing to do with saying where this business goes. 

Mr. Courtney. That is right. 

Mr. Bray. He does say areas that are critical labor surplus areas, 
which is worked out on a carefully studied formula. Whether the 
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Secretary here cares to recognize that or not is still within your au- 
thority, isn’t it, Mr. Secretary ? 

Secretary McGutre. Well, we have the authority for the placing 
of the contracts. 

Mr. Bray. That is what I say. 

But if you do not want to go into it, or if you do not want to place 
that contract specifically within a labor ple ta area, there is no obli- 
gation for you to do so. 

Now, if there was, I would rather agree with Mr. Rivers that it 
would be a determination by the President. But, after all, you are 
also the agent, indirectly, of the President, in the executive depart- 
ment. So all the Labor Department does is to determine according to 
a set of standards, I believe that are the result of statute. 

Secretary McGutre. That is correct. 

Mr. Rivers. If that is true, we ought to make it clear. Because 
that is not what this section says. 

Mr. Bray. I believe it does. 

Mr. Rivers. Wait a minute. It says from figures provided by the 
Secretary of Labor. Then you shouldn’t say within labor surplus 
areas. You should say acute labor areas. He cond give you a list. of 
people here, with 50 areas that were surplus, or 250. 

Secretary McGuire. This is pretty well defined, Mr. Rivers, as to 
what are the so-called labor surplus areas. And I would point out 
to the committee that you have an administrative problem here because 
this is a changing situation, depending on the conditions. 

Now, all the Secretary of Labor does is that from his statistics, he 
compiles the number of unemployment in certain areas, and when 
the percentage of unemployed is 6 percent or over, the area is classified 
as a substantial labor surplus area. 

Now, his so classifying such an area, that geographical area, does 
not put a requirement on us that firms in that area get a contract 
or don’t get a contract, unless we have a need for them. 

Mr. Bray. Mr. Secretary, would you correct me if I am wrong 
on this? This really places a limitation. You cannot place them 
unless this has been determined. It is a limitation on your ability 
to determine a labor surplus area; that is, this is determined by sta- 
tistics which are already in effect. That is correct, isn’t it? 

Secretary McGume. That is correct ; yes. 

Mr. Nasu. There are actually three facets to our labor surplus area 
program. 

The program, itself, is established under a policy of the Director 
of the Office of Civilian and Defense Mobilization. That, in turn, 
is tied in with the findings of the Secretary of Labor as to where 
there are surplus area situations. And then the third facet is our 
own procurement operation where, pursuant to the OCDM policy, 
we use our best efforts to award contracts in those areas. 

So you have three different aspects of the program. 

Mr. Hvppieston. Mr. Chairman. 

Mr. Vinson. Mr. Huddleston. 

Mr. Huppixston. Mr. Courtney, why in this particular section do 
we attempt to place the responsibility for defining labor surplus area 
and then disaster area, but not attempt to place the authority for the 
definition of small business concerns? Why shouldn’t we put in there 














ie | 





6053 


“as defined by the Small Business Administrator”, or something like 
that ? 

Mr. Courtney. Well, in drawing this legislation 

Mr. Vinson. It has not been defined, that is the reason. It 
fluctuates—— 

Mr. Courtney. That is right. 

Mr. Courtney. What is small business varies from time to time. 

Mr. Huppieston. But where you havea definition from the Small 
Business Administration. Just as you have a determination of labor 
surplus area from the Secretary of Labor. Those figures haven’t been 
changed, either. 

Secretary McGuire. I see no objection to saying “be procured from 
small business concerns as defined by the Small Business Administra- 
tion.” 

Mr. Vinson. That means as defined by somebody who has defined it. 
And if anyone has defined it and written it into law, I don’t know 
about it. 

Mr. Huppiestron. Not into law but in the regulations. 

Mr. Vinson. The regulations. Then you would have to say regu- 
lations promulgated on such and such a date, because they may change 
them before the President signs the bill. 

Mr. Hvuppieston. The same thing would apply to disaster areas. 
There is no definition on the figures used. 

Mr. Vinson. No, disaster areas happen. But there is no harm to 
put it in there. 

Who is the head of Small Business 4 

Secretary McGuire. Mr. McCallum, at the moment. 

But may I point out one thing to this committee / 

I would like to see how such language is put in, because we must be 
very careful. The intent of this committee is that we have the free- 
dom to obtain our military requirements in accordance with our con- 
sidered judgment. And as it now stands, we can agree or disagree, 
under certain conditions, with recommendations for small business 
set-asides made by the Small Business Administration. 

I feel that this is the way it should be. And we don’t want to get the 
cart before the horse here and have the Small Business Administration 
demanding where we are going to place this procurement. 

Mr. Rivers. That is right. 

Mr. Vinson. We want to bring small business in as much as possible. 
We don’t want to exclude them. 

Secretary McGuire. That iscorrect. 

Now, there is a lot of law behind the operation of the small business 
program. 

Mr. Vinson. Well, let me ask this question, to clear it up. 

Now, of course, you have been making negotiated contracts with 
small business. Small business is a very small percent. 

Mr. Courtney, what is the percentage of small business here? You 
don’t hardly have enough to talk about ? 

Secretary McGuire. Some 16 or 17 percent, in that vicinity. 

Mr. Vinson. Sixteen. 

Now, how much in labor surplus areas contracts have ever been 
awarded, on negotiated contracts ? 

Secretary McGutre. A very small percentage. 
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Mr. Courtney. Very small. 

Secretary McGuire. Very, very small. 

Mr. Vinson. Of course, this is a mere—it doesn’t accomplish very 
much. Because the statisties show that small business, labor surplus 
areas, and disaster areas don’t dip very deep in the bucket. 

Secretary McGuire. I don’t recall the use of the disaster area clause. 
It is very seldom used. 

Mr. Huppiesron. Mr. Chairman, along that same point. 

The purpose of putting the Secretary of Labor in the labor surplus 
area definition and the President in the disaster area definition is to 
circumscribe the Defense Department in its effort to define those terms 
on its own. 

Secretary McGuire. Yes. 

Mr. Hupptestron. It seems to me the same principle ought to apply 
with regard to small business; that the Department of Defense, in its 
procurement, ought to be required to operate within the definition 
established by the Secretar v of Labor. 

Mr. Vinson. They are not bound to make a negotiated contract on 
the recommendation of surplus area based on the determination of the 
Secretary of Labor. If they don’t want to make it, they don’t make 
it. And the same thing is going to be on small business. They will 
say, “We will advertise.” 

Mr. Rivers. Isthat true / 

Mr. Vinson. Of course, it is true. 

Mr. Rivers. Wait a minute. 

If that is true, my discussion has brought out something here. 

What we want to know is what your idea of it is, what the intend- 
ment of the Congress will be, and what your understanding is of the 
intention of the Congress. 

secretary MoGutre. I will try to answer that, Mr. Rivers, for you. 

I don’t think that we in the procurement business i in the Department 
of Defense want to be determining what is a labor surplus area. 

Mr. Rivers. That is all right. 

Secretary McGuire. I think this would be an impossible task for us 
to perform. 

Mr. Rivers. Wait a minute. Let me finish. 

Mr. Huppiesron. Also, you don’t want to be in the position of hav- 
ing to determine what a small business is. 

Mr. Rivers. No, I didn’t say you were going to determine it. I said 
the President of the United States determines it. 

Now, if you in your discussion tell me that you take a surplus area 
as the statute requires the Secretary of Labor to give you a list cer- 
tifying that there is an area, that is good enough for me. 

Secretary McGuire. That is all he does. 

Mr. Rivers. That isall I want. 

Secretary McGuire. That isall he does. 

Mr. Rivers. I am glad I brought that out. 

Secretary McGuire. He doesn’t tell us, nor can he tell us, that a 
contract must be put in that area. That is a determination that we 
make. 

Mr. Rivers. He gives you a list for you to use your discretion on / 
Secretary McGuire. Across the country. 
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Mr. Vinson. Members, get this in your mind. This merely affords 
an opportunity to make negotiated contracts. 

Mr. Rivers. That is right. 

Mr. Vinson. If they don’t make negotiated contracts, they have 7 or 
8 or 10 other types of contracts they can make. 

And my statement is correct when I say that in small business, if 
they don’t want to negotiate small business, they can make any one 
of these other kind of contracts. It doesn’t mean that small business 
is going to get a negotiated contract. 

Mr. Huppiesron. Mr. Chairman, it is understood that there is no 
requirement that they negotiate with small business on any particular 
contract. 

But it seems to me that we would want to restrict the matter to 
the point where, if they do decide to negotiate a contract with small 
business, that they will operate under some particular definition, 
rather than one that is just the definition of the Defense Department. 

Mr. Vinson. What is your idea of putting in there “small business 
as determined by the Administrator of Small Business” 

Secretary McGuire. The definition of the Administrator as to what 
is a small business is binding on us right now by law. 

Mr. Vinson. That is all right. Put that in there. There would be 
no harm in putting that in there. 

Then the Secretary of Labor determines the labor surplus areas 
and the President determines the disaster areas. So we have it all 
determined. 

Mr. Rivers. That is all right. 

Mr. BannerMaAn. That is all right. 

Mr. Rivers. Just so it is consistent. 

Let me say this: We found out in the airlift inquiry, Mr. Smart, 
that of the 65 million, I think, that was spent for airlift procure- 
ment from the private airlines, some 80 percent of it went to small 
business. Because they imposed the provisions of the statute, and the 
GAO upheld those who insisted on it. 

Isthat right, Mr. Smart ? 

Mr. Smarr. No, it is 100 percent instead of 80 percent. 

Mr. Rivers. 100 percent. 

Mr. Vinson. Mr. Courtney, you have the language as suggested 
there—— 

Mr. Rivers. They just followed the statute, and where they said 
small business, they took it. 

Mr. Vinson. Now, as to language, Mr. McGuire, what language did 
you say ? 

Mr. Courtney. Mr. Chairman, Mr. Huddleston is the one that raised 
the point. I would presume if you added, on line 1, “strike out the 
comma, after the words ‘small business’ ”—— 

Mr. Vinson. Take it in the bill. 

Mr. Courtney. Inthe bill. I have the bill. 

Mr. Smart. Page 3, line 1. 

Mr. Courtney. Page 3, line 1. 

“Small business concerns”—strike out the comma—“as determined 
by the Small Business Administrator”—isn’t it? Yes. 
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Mr. Smart (reading) : 
“As determined by the Administrator of the Small Business Administration.” 


Mr. Courtney. I have forgotten what the precise statutory provi- 
sion is. 

Mr. Bray. Does he make the decision, or does he recommend that the 
Secretary of Commerce make the decision ? 

Secretary McGuire. No, the Secretary of Commerce is not in this 
business. 

Mr. Vinson. All right. All three areas are defined. 

Mr. Rivers. Let me ask Mr. McGuire: 

Are you called an agency head ? 

Secretary McGuire. I beg your pardon, sir? 

Mr. Rivers. You are referred to as an agency head ? 

Secretary McGuire. No. 

Mr. Rivers. We ought to call you what you are. 

Secretary McGuree. We are an executive department of the Gov- 
ernment. 

Mr. Rivers. We ought to call you waht you are. 

Mr. Vinson. He doesn’t make the contracts. He merely makes the 
policy. 

Mr. Nasu. That term generally refers to the Secretaries or Assistant 
Secretaries of the military y departments. 

Mr. Vinson. That is right. 

Mr. BANNeERMAN. Mr. Chairman, could I suggest some language on 
this one? 

Mr. Vinson. It is all right now, as it is. 

Secretary McGuire. Did you want to comment ? 

Mr. BANNERMAN. Yes, sir. 

Mr. Vinson. Yes? 

Mr. BannerMAN. I would like to suggest this language to accom- 
modate the point Mr. Courtney is just making: 


As defined by the Administrator of the Small Business Administration. 


Mr. Vinson. All right, put that suggested amendment in there, 
Mr. Courtney, in the bill. 

Mr. Courtney. Yes. 

Secretary McGuire. For the record, might I say that the Depart- 
ment of Defense does not have any objection to this subsection (da) 
we have been discussing. 

Mr. Vinson. That is right: 

Secretary McGuire. We think it is the clarification that is neces- 
sary. 

Mr. Vinson. All right. 

Now section 2304 is ; amended by adding a new section as follows: 
(g) is the provision as to in excess of $2,500. 

Mr. Courtney. This is an addition, Mr. Chairman. 

Mr. Vinson. All right. 

Mr. Courtney. This is new legislation completely. 

Mr. Vinson. All right. Now read what we propose. 

Mr. Courtney. This is a proposed addition to section 2304, which 
reads : 


In all negotiated procurements in excess of $2,500 in which rates or prices are 
not fixed by law or regulation and in which time of delivery will permit, pro- 








Se 


ons 











Sones pores 


—— 


RN hs 


6057 


posals shall be solicited from the maximum of qualified sources consistent with 
the nature and requirements of the supplies or services to be procured and 
written or oral discussions shall be conducted with all responsible offerors who 
submit proposals within a competitive range, price and other factors considered : 
Provided, however, That the requirements of this subsection with respect to 
written or oral discussions need not be applied to procurements in implementation 
of authorized set-aside programs. 

Mr. Ki~pay. I don’t understand the proviso. What does that mean ? 

Mr. Vinson. Well, Mr. Courtney, what does the proviso mean ? 

Mr. Covurrney. Well, it is intended to, and provides for, so far as 
the language goes, to have competition by insisting 

Mr. Vinson. What do you mean by set-aside program’ That is 
what is worrying me. 

Mr. Courtney. Set-asides would be the labor surplus, the small 
business set-asides, and the major disaster area set-asides. 

Mr. Rivers. You can also put in here airlift set-asides, of $65 
million. 

Mr. Courtney. It covers anything that is written in here as to set- 
asides. 

Mr. Vinson. Now, let’s hear what you say about subsection (e). 

Secretary McGuire. Subsection (e) would amend section 2304 by 
adding a new subsection (g) which would prescribe the following 
requirements at to all negotiated procurements in excess of $2,500 in 
which rates or, prices are not fixed by law, or regulation and in which 
time of delivery will permit: 

(1) it would require that proposals be solicited from the maxi- 
mum number of qualified sources consistent with the nature and 
requirements of the supplies or services to be procured; and 

(2) with the exception of procurements in implementation of 
authorizied set-aside programs, it would require that written or 
oral discussions be conducted with all responsible offerors who 
submit proposals within a competitive range, price and other 
factors considered. 

With respect to the first requirement, it has always been the policy 
of the Department of Defense, and our regulations so provided, that 
in negotiated procurements proposals will be solicited from all quali- 
fied sources necessary to assure full and free competition consistent 
with the nature and requirements of the supplies or services to be 
procured. Accordingly, the Department does not object to this por- 
tion of the subsection. 

However, the Department does object to the second requirement 
with respect to written or oral discussions. In effect, this requirement 
would preclude award being made on the basis of the initial proposals 
without written or oral discussions in situations where a substantial 
number of clearly competitive and responsive proposals have been 
obtained and where the contracting cfficer is satisfied that the most 
favorable proposal is fair and reasonably priced. 

In the situation just mentioned, such an inflexible requirement in 
the law could have a result which would not be in the best interests of 
the Government. It would be an open invitation to offerors not to 
quote their best prices initially because of a statutory requirement 
that there be bargaining in every procurement. In other words, it 
would encourage padded initial prices. The possibility that there 
may be an award without further discussions forces contractors to 
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come in with their best prices at the outset and, hence, is a very desi- 
rable provision in our regulations whether or not it is used very often. 

Moreover, the proposal does not take into consideration certain 
special procurements where a requirement for discussions would serve 
no useful purpose. An example is the procurement of perishable sub- 
sistence supplies under the present regional market center system of 
nationwide purchasing employed by the Military Subsistence Supply 
Agency. Generally, this is how it works. The request for proposals 
is prepared centrally. The proposals are then solicited from all inte- 
rested suppliers by nine regional market centers covering their respec- 
tive areas. Contractors then submit their proposals to each such 
center by the same time of day, say 12 noon. Each market center 
quickly evaluates the quotes received from firms in its area, wires the 
results to MSSA in Chicago where the overall evaluation is made and, 
by 3:30 p.m., that very day, not only has the Chicago office directed 
to whome, in what quantities and at what prices contracts shall be 
awarded, but the regional market centers have sent out the actual 
telegraphic notices of award. Thus, this type of buying is formal 
advertising in every respect but for the absence of a formal bid 
opening within the meaning of the statute. Because of this techni- 
cality, this procedure must be categorized as “negotiation” but. it 
should also be clear that there would be no useful purpose served by 
“written or oral discussions”. The efficiency of this method of pro- 
curement was demonstrated to this committee inextensive testimony 
about + years ago. It is believed that the committee agreed that this 
method of procurement is the most. effective method ‘of purchasing 
supplies of this nature. 

It should be understood, however, that apart from special situa- 
tions such as described above, it. is our normal policy to conduct dis- 
cussions with offerors within a competitive range. In the procure- 
ment of complex major weapons or components, such as aircraft, air- 
craft engines, missiles, tanks, major ships and complicated electronic 
systems, “such discussions are imperative, not only as to price but as 
to other factors equally important. It should be noted that these 
items represent the preponderance of our procurement dollars. It 
should also be understood that discussions are necessary to arrive at 
satisfactory agreements in much of our other procurement. We do 
not feel, however, that a statutory requirement for such discussions 
would be in the best interests ef the Government. 

Mr. Vinson. Well, now, let’s see. You probably took the heart 

out of this section, did you not? 
All negotiated procurement in excess of $2,500 in which rates and prices are 
not fixed by law or regulations and in which time of delivery will permit, pro- 
posals should be solicited by the maximum of qualified sources consistent with 
the nature and requirement of the supplies or services to be procured. 

Now, you agreed to that. That is as far as you find yourself in 
agreement, isn’t it? 

Mr. BANnNERMAN. Yes, sir. 

Mr. Vinson. Well, what have we done, if that is all the committee 
thinks we should do? You are doing this anyhow. 

Secretary McGuire. We are doing it. by regulation at the present 
time, Mr.Chairman. There is no statutory requirement. 

Mr. Vinson. Then the fly in the ointment is the words “written 
or oral discussion”. That is the trouble, isn’t it ? 
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Secretary McGuire. That is right. 

Mr. Bannerman. That is correct. 

Mr. Vinson. (reading) : 

Written or oral discussions shall be conducted with all responsible offerors 
who submit the proposal within a competitive range, price and other factors 
considered. 

And you set out your objection to having a written or oral 
discussion. 

Now, why couldn’t you gain some better contract position if there 
was at least some discussion with somebody, instead of just taking 
proposals 4 

Mr. Bannerman. Mr. Chairman, we don’t object to written or oral 
discussions. We object to having a statutory requirement for such 
cliscussions. 

As we point out in most of our major—— 

Mr. Vinson. Let me answer that. He contradicts himself. He 
contradicts the logic there. 

It should be understood, however, that apart from the special situations such 
as described above, it is normal policy to conduct discussions with offerors 
within a competitive range. 

Secretary McGuire. This is the point we are trying to make, Mr. 
Chairman. 

Mr. Vinson. Yes. ; 

Secretary McGuire. We do not disagree with the principal that 
under normal circumstances you should have written and oral 
discussions. 

There are, however, and they amount to a substantial number of 
transactions—and we illustrated one, the food procurement, where the 
oral or written discussion would serve no useful purpose, in our 
opinion. 

Further than that, we do think that the fact that you could do such 
a thing, if the price appeared to be reasonable, without a written 
or oral discussion serves notice on the offeror that he put in his right 
price first. 

We have had occasions—one, in fact, where we did this, and the 
offeror complained— 

Well, if I had known you were going to award the contract this way, I would 
not have put in that price, 1 would have put in a lower price. 

Mr. Vinson. Well, Mr. McGuire, you are going further. 

In the procurement of the complex major weapons or components such as 
aircraft, aircraft engines and missiles, tanks, major ships and complicated 
electronic systems, such discussions are imperative. 

Secretary McGuire. Correct. 

Mr. Vinson. But you don’t say write it into law. Now, if it is 
imperative that you do it—and you admit it is imperative in this 
large procurement. field—your only complaint is “leave it alone. Let 
us do it if we want to do it, but don’t put it in the statute.” But we 
have to do it. Isn’t that your only objection: “Just don’t write it im 
the statute”? 

Secretary McGuire. My point, Mr. Chairman, is that in the very 
large procurement it is imperative, and we do it. 

Mr. Vinson. That is right. 





6060 





Secretary McGuire. But there are a substantial number of other 
type of transactions in this big business we run—where this would be 
in our opinion a waste of time. 

Mr. Vinson. Well, that is probably true. All right, why couldn't 
we eliminate such as perishables¢ But. by all means there should be— 
because you admit that you are going to have discussion in this major 
field of procurement. 

Mr. Bannerman. If you put this requirement in the statute, you 
are serving notice in all competitive negotiations with respect to all 
of the commodities that we buy that all bidders are going to get a 
chance to reduce their price after the first price. 

We think it very important that that chance not be given by law. 
We think it should follow from the course of the negotiation. 

If in fact in a given case we are talking about major sysiems, such 
as those that are mentioned in the paragraph you just read, it would 
normally follow that we would always negotiate, for a variety of 
reasons, beyond price. 

But there are a very large number of other procurements of other 
items where this simply encourages giving a high price first. And we 
think that whether or not we negotiate, it is wise always to be in a 
position not to. Hence, the contractor never knows 

Mr. Vinson. You say it encourages for a seller to offer a higher 
price 

Mr. BaNNERMAN. First. 

Mr. Vinson. In the hopes that you will write him a letter, or dicker 
with him? 

Secretary McGuire. That is right. 

Mr. BannerMAN. Well, with the knowledge we would have— 

Mr. Kitpay. As a condition precedent—— 

Mr. BannerMan. To have written or oral discussion as a condition 
precedent to awarding the contract. 

Secretary McGuire. That is right. 

Mr. Vinson. Now, is it a condition precedent? Let’s see: 


and written or oral discussions shall be conducted with all responsible offerors 
who submit a proposal within a competitve range. 


Well, it is. 

Mr. Bray. Mr. Chairman I suggest this: In cases of that kind, that 
you mention there, why don’t you just make it a purely competitive 
bid? 

Mr. BANNERMAN. Frequently, sir, because we don’t have the kind of 
specification that allows every bidder to bid on precisely the same 
terms. 

Mr. Bray. You see, if you don’t have that kind, you certainly 
should enter into the matter the chairman suggested. 

I believe, or it seems to me as though with this regulation made 
into law, that you would be inclined in more instances to have a 
purely competitive bid, in which way business is done all over this 
country. 

What I am saying: I cannot see, in any case where you say you 
should accept it right on the spot without any negotiation, why don’t 
you go the next step and practice what industry does, on a purely 
compet itive bid? 
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Mr. Bannerman. Mr. Bray, we have given one rather thorough- 
going example of that in the statement, namely subsistence supplies. 
We have very widespread competition, but it can’t be called 
advertising. 

Mr. Vinson. I think we all understand this section. And of course 
we will have the benefit of the views of the Comptroller as to why 
he thinks it is advantageous to the Government to have this type of 
discussion. 

Mr. Courtney. Mr. Chairman. 

Mr. Vinson. Mr. Courtney. 

Mr. Courtney. Before we leave that, may I ask you to address the 
attention of the subcommittee to the language of this section as pro- 
posed by the Comptroller. 

Now, the language is: 

In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, 
proposals shall be solicited from— 

So that the limitation, I would think the Comptroller proposes, 
upon the full application of this is that it would be permissible, if 
time of delivery would not permit, require that the discussions occur. 

Mr. Vinson. That doesn’t answer that it is a condition precedent 
for the oral and written discussion and doesn’t answer the criticism 
that he will submit a higher bid for the purpose of jockeying at the 
table. 

Mr. BANNeERMAN. That is right. 

Mr. Courrney. Well, I am merely calling attention to what the 
Comptroller’s proposal is, that if time of delivery will not permit, 
then I would take it that he means by this limitation to say that in 
those cases vou might award without discussions. : 

Mr. Bannerman. I think that is correct, John, but I don’t think 
that applies to the cases we are talking about. In fact, I don’t think 
it applies to subsistence and I don’t think it applies to the other cases 
where we feel very strongly that we shouldn't have this as a statutory 
requirement. 

Mr. Courtney. Let me read, if I may, Mr. Chairman, the objection 
that the Comptroller made originally to this proposal, which is now 
section 805 of part 3 of the Procurement Regulations. 


It is our opinion that the authority to negotiate does not of itself warrant 
the curtailment of competition. Yet this may be the result where several 
proposals are received and the contracting officer decides to negotiate with 
only one offeror, or to award a contract without discussion with any offeror. 
In such cases, the contracting officer must base his evaluation of the contractor’s 
proposals on facts and information supplied by the proposed contractor and 
is not in a position to determine with any degree of certainty the reasonableness 
of estimated costs and proposed prices. We therefore are not in agreement 
with the present provisions of ASPR 3805. 


This is the present regulation. 


We believe that the regulation should be amended to require whenever 
practicable the conduct of negotiation with all responsible offerors who submit 
proposals within a competitive range, price and other factors considered. 

This is the declaration of the Comptroller, and this proposal 

Mr. Kitpay. The Comptroller has said he wanted one thing and 
submitted language that requires another. 
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What he means, apparently, is if you are going to conduct negotia- 
tions with offerors, you should conduct negotiations with all offerors. 

Mr. BanNeRMAN. Within the competitive range. 

Mr. Courrney. Within the competitive range. 

Mr. Rivers. Within the competitive range. 

Mr. Kivpay. His justification isn’t that you should always have 
discussions. But when you do have discussions, that you should 
discuss it with all. 

Mr. Vinson. That is right. 

Mr. Courrney. That is right. 

Mr. Rivers. That is right. 

Mr. Kinpay. So the language in the proposed bill does not carry 
out what the Comptroller said he wanted to accomplish. 

Mr. Bannerman. And I might add that the Comptroller's recom- 
mendation, in my judgment, is not inconsistent with our present 
regulation. 

Mr. Kitpay. Of course, this could be changed with the addition 
of a word or two, to carry out what he says he wants. 

You wouldn't object to doing that / 

Mr. BanNeERMAN. Well, I would like to see it, Mr. Kilday. 

Mr. Kinpay. I mean appropriate language to specify that. when you 
do conduct negotiations, you conduct them with all the people in the 
range. 

Mr. Bannerman. I think that that would certainly be preferable. 

And [I point out also it uses, in the statement that Mr. Courtney 
has just read, the words “whenever practicable.” 

Mr. Kitpay. The way it is written, somebody is going to have to 
make, one way or another, an affirmative finding in here, that it is not 
practicable and actually does not permit, whichever the language is, 
or that all within the range have been in on the discussions. 

Mr. BannerMan. I think if the requirement were one that we 
negotiate with all within the range, let’s say we conduct discussions 
with all within the range if we conduct with any, would not hurt us— 
particularly. 

Mr. Kinpay. It wouldn’t hurt you. And that ought to be done in 
simple justice to everybody. 

Mr. BannerMan. It is done, Mr. Kilday, in accordance with our 
regulations, right now. We would object to a statutory requirement. 

Mr. Kixtpay. It was not done, I recall, when we adopted the Umni- 
form Procurement Act. We had some glaring instances in which it 
was not done. 

Mr. Bannerman. I think our regulations are entirely consistent 
with the discussion you have just had. 

Mr. Rivers. Let me ask you this. Let me get it in my head, now. 
As a condition precedent, the offerors submit bids. That is No. 1. 
And within the competitive range, under the intendment, that. is, 
which the GAO intends, in the competitive range, you will have dis- 
cussions with all offerors? 

Mr. Bannerman. We will if we have discussions with any, Mr. 
Rivers. 

Mr. Rivers. What is that? 
Mr. Bannerman. We will have discussions with all in the range. 
Mr. Rivers. Within the competitive range. 
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Mr. BANNERMAN., If there are discussions with any at all. 

Mr. Rivers. If there are discussions with any at all. But you may 
not. discuss with anybody. 

Secretary McGuire. That is right. 

Mr. BANNerman. And we think it is very important that that 
authority be retained to avoid high and padded bids at the outset. 

Mr. Vinson. Now, Mr. Courtney, what suggestion on (g) do you 
have to offer? 

Mr. Rivers. Wait. Let me get this thing straight here, what I 
asked him. 

He may not discuss it with anybody at all. He may put out the 
offers to bid. They fulfill the conditions. He may decide as to the 
competitive range. He can award a contract under his now-existing 
regulations whether or not he has any subsequent discussion. 

Mr. Bannerman. This is possible if the extent of competition is 
widespread and if there is adequate information available to assure 
him that the low bidder, No. 1, knows what he is quoting on, and No. 
2, gives a fair and reasonable price. 

Now, we think that the authority to do that, without any discussions, 
whether we use it very often or not, is a very important authority to 
retain, to assure any bidder that he cannot safely give us an ex- 
ceptionally high bid. : 

Mr. Rivers. I think there is a lot to what you have said. 

Mr. Vinson. It will have a tendency to bring in what a man actu- 
ally wants to stand on. ; 

Mr. Bannerman. Very true, Mr. Chairman. We consider this 
very important. 

Mr. Vinson. Mr. Courtney, what do you suggest / 

Mr. Courtney. Mr. Chairman, without having discussed the thing 
with the General Accounting Office, or the Comptroller, and paying 
particular attention to the perishable and nonperishable subistence 
purchases, it would seem to me that, appropriately, we might accept 
articles purchased under exception 9, which deals specifically with 
them, so there would be no doubt that what the practice in that market 
would be excluded from any of these requirements. 

Mr. Vinson. Exception 94 And 9 relates to the “purchaser con- 
tracts for perishable or nonperishable subsistence supplies.” 

Mr. Courtney. This is a wholly different type of operation and 
marketing than what we usually consider. 

Mr. Vinson. Then we are confronted, in the matter raised by the 
Department, in reference to the condition of the written and oral 
discussion. 

We will try to carry out what the language of the Comptroller's 
comment is, that you read there just awhile ago, 

Mr. Courtney. Yes, sir. 

Mr. Vinson. Instead of that positive declaration. 

Mr. Courtney. Yes. Now, the words “where practicable’, as used 
by the Comptroller in his original discussion of this subject, are not 
in this discussion. 

Secretary McGuire. Mr, Chairman, we use the perishable food as 
an example primarily because the committee was well aware of it, 
having gone into it in great depth. 

Mr. Vinson. That is right. 
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Suppose we take a recess until tomorrow morning at 10 o'clock. 
In the meantime, Mr. McGuire, you and your staff try to rephrase 
this section to carry out what has been developed here, particularly 
with reference to what Mr. Courtney read. 

And we will have to take a recess until 10 o’clock tomorrow 
morning. 

Now, there are some witnesses here from the Manufacturers Associa- 
tion, L understand, who want to be heard. And the 
Mr. Covurrney. And the American Society of Civil Engineers. 

Mr. Vinson. And the American Society of Civil Engineers. And 
the Comptroller. We will try to take all of you up tomorrow and 
give everbody an opportunity to be heard, before we reach a decision. 

Thank all of you witnesses and gentlemen this morning. 

We will take a recess until tomorrow morning at 10 o'clock. 

(Whereupon, at 11:47 a.m., the subcommittee adjourned, to recon- 
vene at 10 a.m.,on Wednesday, June 1, 1960.) 





Hovse or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SpectaL SUBCOMMITTEE ON PROCUREMENT Practices 
IN THE DEPARTMENT OF DEFENSE, 
Washington, D.C., Wednesday, June 1, 1960. 

The subcommittee met at 10:05 a.m., Hon. Carl Vinson, chariman, 
presiding. 

Mr. Vinson. Now, let the committee come to order. 

Now, Mr. McGuire has an appointment that conditions with this 
hearing this morning, so I excused him. But Mr. Nash, will you now 

read the statement, and we will analyze it as we go along. you left 
off on page 7, I think. 

Mr. Nasu. Yes, sir; I believe we were just about to take up sub- 
section (f). 

Mr. Vinson. All right, Mr. Nash, start on page 8, subsection (f). 

Mr. Bannerman. Mr. Chairman, I think it might be helpful if, 
just for the moment, we summarized what we recommend with respect 
to the section ahead ‘of that, and that is that on page 3 of the proposed 
bill, in line 14, that a period be put after the wor ete 

Mr. Vinson. That is right. 

Mr. Bannerman. And that the remainder of that section, down to 
line 22, be deleted. 

Mr. Vinson. That is right. 

All right, now, let me ask you this: 

Then what have we accomplished by keeping the first five lines in 


the bill? 


In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulations and in which time of delivery will permit, 
proposals shall be solicited from the maximum of qualified sources consistent 
with the nature and requirement of the supplies or services to be procured. 
That doesn’t amount to very much, does it? 

Mr. BAaNNERMAN. This would establish for the first time a statutor Vv 
intention that in connection with negotiated procurement we seek the 
maximum competition. There is no such prov ision in the law now. 
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Mr. Vinson. Well, now, then, why not exclude (9) / 

It says— 
the purchase or contract is for perishable or nonperishable subsistence supplies ; 

Shouldn't that go in right there; that you are excluding ¢ 

Mr. Bannerman. I think there is no question but that, if we were to 
retain a requirement for written or oral discussions, exception 9 should 
be excluded. 

Mr. Vinson. I see. 

Mr. Bannerman. I think there are probably other exceptions that 
should also be excluded. 

Mr. Vinson. All right. 

Mr. Bannerman. And there are many cases that are not described 
by these exceptions where this would be an undesirable provision and 
one that would cost the Government considerable money. 

Mr. Vinson. I sum up, then, what the effect of leaving (g), down 
to the period of line 14—what did you say the effect of that would be / 

Mr. Bannerman. The effect of that would be to eliminate the statu- 
tory requirement for written or oral discussions. This would leave 
us with the ability, in isolated cases where necessary, to award on the 
basis of the first offer made to us. We think it is very important that 
we have this ability, because otherwise we discourage good first offers. 

Mr. Huppieston. Mr. Chairman, I have some suggested language 
1 would like to bring up. 

Mr. Vinson. Wait 1 minute. 

Of course, there is no statutory requirement at all for written or 
oral discussion. There is no statutory requirement now. It is merely 
proposed in this bill. 

Mr. Bannerman. That is correct, and that is what we are suggest- 
ing be deleted. , 

Mr. Vinson. I understand that. 

Now, repeat briefly what will be accomplished for the first time by 
keeping the language that you suggest in the bill. 

Mr. BaNNeRMAN. There would be, for the first time, Mr. Chair- 
man, a requirement for the use of the maximum available competition 
in negotiated procurement. 

Mr. Vinson. I see. All right. 

Mr. Bares. The net effect of crossing out those lines pretty well 
makes it almost a different kind of a bid, except you have an alterna- 
tive to discuss it if you want to. In other words, it is almost like a 
sealed bid proposal, or it could be. 

Mr. BannerMan. Mr. Bates, we discussed this at some length 
yesterday. The point was made—and I think it is a very important 
one—that if we were required, or if we are required by statute not to 
accept first offers that are made to us, we are thereby providing a 
positive incentive for contractors to pad their first offers and hence 
not give us their best bid at the outset. 

Mr. Bares. But the net effect of this could be like a sealed bid? 

Mr. Bannerman. It could be. We have, of course, some rather 
extensive procedures covering this situation, which, by the way, were 
revised to accommodate the views of this committee several years ago, 
which it might be helpful if we put in the record, that specifically 
apply to this kind of a situation. 
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We do not frequently award on the basis of first offers. But we 
would consider it very bad tactics to have a statutory requirement 
that prohibits our awarding on such a basis. 

Mr. Vinson. Mr. Huddlestone. 

Mr. Hupptesron. Mr. Bannerman, to eliminate the last half of 
that section would make it possible for you all to accept bids from 
the maximum of qualified sources, but then after you have received 
those bids, then to negotiate with only one of those sources, is that 
correct ¢ 

Mr. Bannerman. I think that is correct, Mr. Huddleston. 

But I would like to point out that there are cases where that would 
be possible even if this language were in here. 

For instance, it says— 

Discussions shall be conducted with all responsible offerors within a competi- 
tive range. 

Suppose one company offered us, say, $100,000 and everybody else 
was $200,000 or higher, I would assume that there is only one company 
in the competitive range, under those circumstances. 

Mr. Huppiesron. Well, now, I have some suggested language I 
would like to get your comments on. 

Suppose we change this language to read this way: 

If written or oral discussions are conducted with any offeror, they shall be 
conducted with all responsible offerors who submit proposals within the com- 
petitive range, price and other factors considered. 

How would that circumscribe your operation so as to be objection- 
able to you / 

Mr. Bannerman. Mr. Huddleston, this, I gather, was the substance 
of, I think, Mr. Kilday’s point and yours yesterday. 

I think this would be vastly superior to what. is provided in here 
now. And while I don’t like, just at the table without having 
thought it through, to say this would work or this wouldn’t work, 
I certainly would be personably favorably disposed to that. 

I would like to think it through and give the committee an official 
opinion. 

Mr. Huppiestron. In other words, that would not require that you 
enter into oral or written discussions with any offeror, but it would 
require 

Mr. Vinson. Within the range. 

Mr. Huppieston. Within the range. 

But if you did enter into oral or written discussions with any one 
offerer, you would be bound to enter into oral or written discussions 
with all offerors within the range. 

Mr. Bannerman. Mr. Huddleston, it certainly is my quick reaction 
to your proposal, that it is entirely consistent with, and almost ex- 
actly the same as, our present Armed Services Procurement Regulation 
coverage of this subject. 

Mr. Vinson. Mr. Huddleston 

Mr. Bannerman. It might be helpful if we read that to you right 
here, tosee if you think that covers it. 

Would that be helpful, Mr. Chairman 7 

Mr. Vinson. I couldn't catch you. 

Mr. Bares. The regulations. 
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Mr. Courrney. Whether to read, Mr. Chairman, the regulations 
dealing with the discussions of negotiations with bidders. 


Mr. V inson. Yes, read the regulations, mr. Nash. 
Mr. Nasu. This is section ASPR 3-805 5.l(a): 


The normal procedure in negotiated procurements, after receipt of initial 
proposals, is to conduct such written or oral discussions as may be required 
to obtain agreements most advantageous to the Government. Negotiations shall 
be conducted as follows : 

(1) Where a responsible offeror submits a responsive proposal which in the 
contracting officer’s opinion, is clearly and substantially more advantageous 
to the Government than any other proposal, negotiations may be conducted with 
that offeror only ; or 

(2) Where several responsible offerors submit offers which are grouped so 
that a moderate change in either the price or the technical proposal would make 
any one of the group the most advantageous offer to the Government, further 
negotiation should be conducted with all offerors in that group. 





Mr. Bannerman. We go on from there, Mr. Chairman, in a second 
paragraph to point out that there may be some circumstances where 
we will be able to award on the basis of the first offer. 

But on Mr. Huddleston’s point, if we are going to conduct written 
or oral discussions, it would be in accordance with that procedure. 

Mr. Huppiestron. So, since you have that in the regulation, you 
probably wouldn't have any objection if we did incorporate something 
along that line in this bill / 

Mr. Bannerman. I would like to answer that, Mr. Chairman, by 
saying that offhand I can see no objection to it. I would like the 
privilege, if I might, to give it more thought and file a statement in 
writing. 

Mr. Vinson. That is right. 

Mr. BANNERMAN. If we decide differently from that. 

Mr. Vinson. All right. 

Mr. Rivers. Mr. Chairman, along with what he says, that has been 
my idea about it. Anything that you are doing now by regulation 
which we can consistently incorporate into the proposed legislation 
don’t recommend they go in the statute. They are 1,100 pages long. 
by regulation, it is equ: SS, as good by statute. 

Mr. Bannerman. Well, there are two problems there, Mr. Rivers. 

First, I think Mr. Courtney has a copy of our regulations here. I 
don’t recommend they go in the statute. There are 1,100 pages long. 

Mr. Rivers. Well, I haven't tried to get that facetious. 

Mr. Bannerman. I didn’t mean to either. 

Second, we have—as a matter of administration, we are constantly 
running into problems that require changes in our regulations. 

Mr. Rivers. And where we can implement whatever you have in 
there that is particularly commend: tble to this subcommittee and to 
the full committee, we should do it in statute. It never hurts to make 
things abundantly clear in any proposed or final legislation. 

Mr. Bannerman. Well, Mr. Rivers, to answer “Mr. Huddleston’s 
point, I certainly, at first blush at least, am impressed that that would 
be a perfectly satisfactory conclusion. I think we have this exact 
language here. 

Mr. Rivers. It will strengthen you and strengthen us and strengthen 
the final interpretation of any new inclusion in the basic law. 

Mr. Vinson. Mr. Courtney, have you any comments to make on his 
suggestions ? 
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Mr. Courrnry. Mr. Huddleston’s suggestion and the discussions, 
and about chopping off the proposed section at line 14—— 

Mr. Vinson. Yes. 

Mr. Courrney. I would think, Mr. Chairman, that it would be 
appropriate to hear the Comptroller’s position stated more fully than 
is contained in this section. 

Mr. Vinson. What are your views now’ Have you formulated 
any / 

Mr. Courtney. My own views are, if you are to have discussions, 
that they ought to be with responsive and responsible bidders. 

Mr. Vinson. All right. 

Mr. Courtney. The second part of it is this: 

Since our discussions of a few years ago, the regulations have now 
been amended so that a bidder is warned in the invitation for the 
propece! that he may have his first bid accepted. This, of course, puts 
it almost on an equal footing with a firm fixed-price bid. 

Now, the one question that would be tied in this is under the 
circumstances a bidder might have his first bid accepted. And he is 
so advised. He would have to do precisely what he would do in the 
case of a firm fixed-price bid. He would have to include his con- 
tingencies. 

Now, let us take in the case of a service contract, for example, 
where labor was the principal item to be furnished, and you were 
in a rising or a confused or a difficult labor market, of course, the 
bidder would have to protect himself to the extent that he might be 
penalized for or lose his profit because of an increase in the cost of 
the labor. 

Now, that is the first item that suggests itself. 

Mr. Vinson. In other words, he would include all his contingen- 
cies in his first bid 4 

Mr. Courtney. In other words—if you can eliminate the question 
of contingencies in these circumstances, you get one result. But if 
you have a firm fixed-price bid and don’t know what the contingen- 
cies are, you are not necessarily getting the best price, and you must 
assume that a responsible contractor will protect himself against 
contingencies. 

Mr. Becker. What does he mean, Mr. Chairman, by that ? 

Mr. Vinson. Well, he includes everything that he anticipates might 
happen. : 

Mr. Becker. Suppose it doesn’t happen, then / 

Mr. Vinson. Well, his bid is accepted and he makes that much 
more profit. 

Mr. Courtney. That is right. 

Mr. Becker. Sure. 

Mr. Courtney. In other words, you eliminate contingencies from 
any discussions and you get one result. 

Mr. Vinson. That isright. 

Mr. Becker. Yes. 

Mr. Courtney. If you include contingencies, which may or may 
not occur, the contractor may be penalized or he may reap a greater 
profit because the contingencies did not occur. 

Mr. Becker. That is right. 

Mr. Rivers. I think, Mr. Chairman, it is a wholesome thing where 
the offeror is advised and warned—and I want to compliment you 
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for that. That his initial offer may be considered as final. And that 
puts him on notice. 

Mr. Courtney. Oh, yes, he 1s on notice. 

Mr. BANNERMAN. He ison notice, Mr. Rivers. 

Mr. Rivers. That is what I say. That isa good thing. 

Mr. Vinson. Well, the point, Mr. Bannerman, that Mr. Courtney 
raised is absolutely true when you carry out the idea that the first 
offer might be accepted. Then all contingencies are fed in that 
proposal by the contractor. Because he can’t know to a matter of 
mathematical certainty what the future is going to develop. There- 
fore he protects himself. Now, he can lose, but at the same time he 
can make a greatly increased profit. 

Mr. Bares. This is just an option. 

Mr. Bannerman. Mr. Chairman, we are describing almost perfectly 
a formally advertised procurement. 

Mr. Vinson. Yes, that is true. 

Mr. BannerMAN. Now, it is true that there is a possibility that 
contingencies are in there. I think it is proper that they should be. 
Because, after all, you can’t know at that time what it may cost 
exactly to perform the contract. 

We rely on the existence of competition to keep those to a workable 
minimum. And the same would be true in either instance, either on 
formal advertising or competitive negotiation. 

(The following information was later réceived :) 

During the discussion of subsection (e) of the bill in the hearing on June 1, 
the question was raised as to how we can be assured, when award is made on 
the basis of contractors’ initial proposals without subsequent written or oral 
discussions, that unreasonable contingencies have not been included in the 
price quotation of the most favorable offer received and, therefore, are not also 
included in the price at which the contract is awarded. 

We do not award on the basis of initial proposals without written or oral 
discussion except when we can assure that unreasonable contingencies have 
not been included. There may be two bases for our having this assurance: 

(1) Where there is very substantial competition in these special procure- 
ments, we can be sure that a price proposal which includes unreasonable 
contingencies would not be competitive; or 

2) Where we have full, audited, cost experience from previous contracts 
for the same or similar item, thereby enabling us to evaluate the reasonable- 
ness of the prices offered. 

Furthermore, our regulation, ASPR 3-805(b), as revised in September of 
1958 to accommodate the views of this committee, requires, as a condition 
precedent to award without written or oral discussion, that the request for 
proposals must put all offerors on notice that award may be made without any 
discussion of the proposals received and, hence, that proposals should be sub- 
mitted initially on the most favorable terms from a price and technical stand- 
point, which the offeror can submit to the Government. 

In sum, by limiting the use of this procedure to situations where (1) all 
offerors are warned to quote their best prices initially, and (2) very substantial 
competition is available, or (8) extensive prior audited cost experience is avail- 
able, we can assure, even though award is made without written or oral discus- 
sions, that we are not paying for any unreasonable contingencies. 

Mr. Vinson. Now, members, I think we have spent enough time 
on this and got some ideas on this. Now let’s go to the next part of 
the statement. 

Mr. Nasu. Subsection (f). 

Mr. Vinson. Now, that is page 8 of Mr. McGuire's statement. 
And that will be found on page 5 of the bill. 

All right, now, go ahead, Mr. Nash. 
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Mr. Courrney. You wish the text, Mr. Chairman, before you hear 
the discussion ? 

Mr. Vinson. Read the text. 

Mr. Courrney. Yes, sir. 

“(f) No contract negotiated under this title shall contain a profit formula or 
price redetermination provision that would allow the contractor increased fees 
or profits for cost reductions or target cost underruns resulting from causes 
other than those which the contractor can clearly and completely demonstrate 
are due to his skill, efficiency, or ingenuity in the performance of such contract.” 

Mr. Vinson. Now, that is carrying out the same philosophy that 
was in the mind of the chairman of the Renegotiation Board. Be- 
cause this relates to incentive contracts now. And he pointed out 
that the underrun might be brought about by other factors, instead 
of skill, efficiency or ingenuity. 

Isn’t that it, Mr, Courtney ? 

Mr. Courtney. Well, yes. 

The chairman did make that observation, that all of the cost reduc- 
tions were not achieved simply by the difference in estimates and 
performance. 

Mr. Vinson. That is right. 

Mr. Courrney. Many other factors played a part in it. 

Mr. Vinson. That is what this section relates to, does it not ? 

Mr. Courtney. That is right. 

Mr. Vinson. Let’s hear the Department’s statement. 

Mr. Bates. Mr. Chairman, let me pursue this. 

This refers to something like materials over which he has no con- 
trol, in fluctuating prices. This takes care of the situation where the 
cost goes down and he shall get no credit for the reduction in the cost 
of materials, which does not involve skill or efficiency, et cetera. 

Now, what happens if the prices go up, under this kind of arrange- 
ment ¢ 

Mr. Courtney. Well, I think these gentlemen are about prepared to 
answer it. The answer is, if it goes over the ceiling, it costs the con- 
tractor. 

Mr. Vinson. Let’s read the statement, Mr. Bates. Subsection (g). 
Go ahead, Mr. Nash. 

Mr. Nasu. Mr. Chairman, subsection (f) is a technical amendment 
conforming the language of section 2506(a) of the Act with the pro- 
posed amendment to be added by subsection (g). 

Mr. Vinson. That is right. 

Mr. Nasu. Now, subsection (g) of the bill adds a new subsection 
(f) to section 2306, which would provide that no contract negotiated 
under title 10 shall contain a profit formula or price redetermination 
provision that would allow the contractor increased fees or profits for 
cost reductions or target cost underruns resulting from causes other 
than those which the contractor can clearly and completely demon- 
strate are due to his skill, efficiency, or ingenuity in the performance 
of such contract. 

While the provision is not altogether clear on the point, it appears 
to be directed primarily at incentive-type contracts. The Department 
is strongly opposed to this provision of the bill. The basic objective 
of an incentive-type contract is to give incentive to contractors to re- 
duce costs. It is very important that such costs be reduced to the 
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minimum, not only because of the benefits to the Government on cur- 
rent contracts but also because of the resultant price reductions on 
future contracts for the same items. In seeking such cost reductions, 
we want all possible reductions and not just “those which the con- 
tractor can clearly and completely demonstrate are due to his skill, 
efficiency, or ingenuity.” If we limit our sharing of cost reductions 
to those as to which such proof is possible, many other cost reductions 
would never be made because there would be no incentive for the con- 
tractor to make them. Not only would he not be rewarded under the 
current contract but any such cost reductions he made could adversely 
affect his profit on future follow-on contracts which might be awarded 
to him. In other words, there would actually be a positive incentive 
not to make such other cost reductions. Experience with these con- 
tracts has demonstrated to us that it is much more important in dollars 
to the Government to assure that all potential savings, of whatever 
type, be made, with as much as 80 percent of such savings reverting to 
the Government, than it is to discourage any part of such savings 
simply because they were not demonstrably “earned.” 

As pointed out to the committee in our recent testimony, the 
incentive contract is a middle-ground between a cost type contract 
on the one hand, and a fixed price contract on the other. We believe 
that it is basically a sound method of contracting which has resulted 
in substantial savings to the Government. 

It is believed that the proposed amendment would vitiate the use of 
this form of contracting. The inherent difficulty in determining, 
in contract administration, which cost reductions are due to the skill, 
efficiency, or ingenuity of the prime contractor is readily apparent. 
For instance, it would be very difficult to determine whether reduc- 
tions in the price of subcontracted components were properly attrib- 
utable to the efficiency of the subcontractor or whether they had been 
brought about through skillful purchasing by the prime contractor. 
Large contracts might involve thousands of such decisions on numerous 
small individual cost reductions. Most of these decisions would be 
controversial and would involve facts which were peculiarly within 
the knowledge of the contractor. The number of disputes arising 
as a result of such difficulty would be very large, with resultant 
increased administrative costs, delays and final decisions based on 
facts which were difficult to prove. 

This discussion of the effect of the proposed new subsection (f) 
has been based on the assumption that it was intended to apply only 
to what are known as incentive contracts. The words of the proposed 
new subsection, however, might be interpreted to prohibit firm fixed- 
price contracts. Under such contracts, a price, made up of costs 
and profit, is negotiated. The contractor’s profit thereafter is in- 
creased by 100 percent of all cost reductions which may subsequently 
occur. In such firm fixed-price contracts, the increased profit, by 
the very nature of the contract, cannot be limited to those cost 
reductions which result from causes which the contractor can clearly 
and completely demonstrate are due to his skill, efficiency, or inzenuity. 
While the proposed subsection is applicable only to “negotiated” 
contracts, it should be further noted that, if there is a basic objection 
to increased profits resulting from cost reductions which are not based 
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on the skill, efficiency, or ingenuity of the contractor, the same ob- 
jection should also apply to formally advertised contracts. 

We believe the effect of this provision would be to force the Depart- 
ment to enter into more and more cost-plus-a-fixed-fee contracts. As 
this committee well knows, these are frequently the most costly and 
inefficient types of contract, and we use them, not by choice, but only 
when circumstances require it. The Department believes, therefore, 
that this amendment would defeat the purpose it seeks to achieve. 

Mr. Vinson. Now, as I hurriedly followed you through your analy- 
sis of this section, I gathered two basic objections to it. , 

First, we believe that it is basically a sound method of contracting which 
results in substantial savings to the Government. 

Now, let the facts show how much saving. 

Mr. Courtney, where is that statement that you have worked out, 
based upon the testimony—now, all of this goes in the incentive-type 
contracts. Now, where is that statement in there showing how much 
saving, from the number of cases actually that happened that were 
overrun / 

Well, we will put that in the record. 

Mr. Courtney. Well, Mr. Chairman, the difference in the case of 
the Air Force was 2.7 percent. In the case of the Navy, it was 2.3 
percent. 

And there were only two cases which exceeded the ceiling. 

Now, the ceiling generally speaking, is 120 percent, isn’t it ? 

Mr. Bannerman. The ceiling is a negotiated figure, and I would 
say most frequently 120 percent. 

Mr. Courtney. Usually 120 percent. In other words 20 percent 
over the target. 

Now, the overrun, or the cost to the contractor, begins at 120 percent, 
out of pocket. 

There were two cases, in 8,800 million. 

Mr. Vinson. Why can’t we find that which we already have written 
out, analyzing the text of the response of the three Departments, when 
we asked them to pinpoint, and they did it, and then we give the 
‘ases and everything / 

Mr. Courrney. I have that, Mr. Chairman. 

Mr. Bannerman. Mr. Chairman, Could I comment on that point 
a moment ? 

Mr. Vinson. Yes. 

Mr. Bannerman. Mr. Courtney described the fact that there are 
only two cases where the final cost had exceeded the ceiling of 120 
percent. : 

There are a great many more cases where the final cost exceeded 
the target and hence the profit which the contractor could earn went 
down from the target profit. If it exceeds the ceiling, he is in a loss 
position. If it exceeds the target, he is in a reduced profit position. 

Mr. Vinson. That is right, reduced profit. 

Now, I am merely answering your first justification for keeping it 
like it is and not as the bill is drafted. 

You say: 

We believe that this is basically a sound method of contracting which has re- 
sulted in substantial savings to the Government. 


Mr. BanneRMAN. Yes, sir. 
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Mr. Vinson. Now, I was just trying to point out that from the testi- 
mony that we have taken here today, that it has not resulted in a 
substantial saving to the Government. 

Mr. Bannerman. I would like to make an additional point, because 
I consider it very important to us and I think to you. That is, the true 
measure of savings under incentive contracts can’t be determined by 
the number of contracts where the cost may have gone up to the ceiling. 
The true measure of savings would be the difference between the 
initially negotiated price and the final cost to the Government. And 
Iam sure Mr. Courtney’s figures will show that the final cost to the 
Government has been very substantially under these initially negoti- 
ated prices. I think the figures of all types show that. 

Mr. Rivers. Wait, right there. You mean without any considera- 
tion given for renegotiation 4 

Mr. BannerMAN. Yes, sir; I mean before renegotiation. 

Mr. Rivers. Before renegotiation 4 

Mr. Courrney. Mr. (¢ ‘hairman, I would like to clear up a point as 
to the purpose and the intent for which these questions were asked and 
these answers solicited, on the ceiling overruns. Those questions were 
addressed to the measure of the contractor's risk and the amount of 
profits he received. 

Now, at 120 percent of the contract—assume that ~ is the base, Mr. 
cn aR with $8 billion in contracts, the Navy had 1 con- 

“act, out of 47, a $4 million contract, and in that case there was a 
pe acta which cost the contractor $54,547, 

In the case of the Air Force there were 171 contracts reported on, 
amounting to $6,300 million. There was one contract which exceeded 
the ceiling price, and where the contractor was penalized. That pen- 
alty was $87,000, 

My point and the point of the committee in raising the question was 
as to the amount of profit a contractor should earn considering the 
risk which he bears. 

So the point of this discussion is directed, then, to whether or not 
the contractors are actually, as they would under some other types of 
contracts, as, for example, the fixed-price contract, firm fixed- -price, 
bearing the risk which entitles them to a larger measure of profit. 

Mr. Bannerman. Mr. Chairman, I don’t think that is a complete 
description of the risk, which contractors bear under these contracts. 

It is one thing to say how many contracts have resulted in losses, 
which are those which Mr. Courtney has described, but you must 
realize that in all contracts where the final cost exceeds the target, 
there is a reduction in profit and that in itself is a risk. 

For instance, contractors would be totally unwilling to take on such 
a contract if they knew in advance that their profits might be 1 per- 
cent or 2 percent or less than 1 percent. And these statistics don’t 
show those cases where the actual costs were between the target and 
the ceiling, and hence there were reduced profits, down anywhere from 
the target, say, of 714 or 8 percent to zero. 

Now, these risks are very real risks, The risks in an incentive con- 
tract are exactly balanced, ie our judgment, by the potential sharing. 
For instance, we allow the contractor to share 20 percent in his profits, 
but he also has to share 20 percent in any overruns. So he does have 
risks, both ways. 
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Mr. Vinson. Well, what I was trying to clear up, from your testi- 
mony, after you previously testified first here, is that when we de- 
veloped it Has the Department’s standpoint, we did not, or I did not 
conclude that this type of contract resulted in substantial saving to 
the Government. And I am just trying to prove, from the testimony 
we had, that my statement was substantiated by the testimony. 

Am I correct, Mr. Courtney ? 

Mr. Courryey. That was my conclusion. 

Mr. Vinson. Well, don’t we have something in the record as to that 
testimony / 

Mr. Courtney. Yes, Mr. Chairman; we have a complete statement, 
which was filed after the close of the hearings, from both Navy and 
Air Force. And there is a tabulation of every single contract re- 
ported on. Ihave given you the totals. 

Mr. Vinson. Does that show a saving to the Government ¢ 

Mr. Covrrney. Well, it shows a difference between target costs and 
target price. And it shows for the differences between the ceiling 
price of 120 percent and the target price, the percentage of overruns, 
in each individual case. There are underruns and there are overruns. 

Mr. Vinson. Tosum it all up, would you say that the testimony that 
we have taken from the Department with reference to the incentive- 
type contract has demonstrated or has failed to demonstrate a resultant 
saving tothe Government / 

That is the question I wanted answered. I have the answer to that 
in my own mind. From the following testimony, I reach the conclu- 
sion that this type of contract does not demonstrate a saving to the 
Government. 

But it did do this: It enabled the contractor to probably obtain more 
because his ceiling price was always an estimate, and it was so uncer- 
tain, and he could get the benefit of his saving by something beyond 
his skill and efficiency. I won’t trespass on the time of the committee 
any longer. 

Mr. Bares. Do we have any figures on that / 

Mr. Courtney. I have them all her, Mr. Chairman, and I can read 
them. 

Mr. Rivers. Why don’t we let Mr. Bannerman speak? He started— 
he has something to say in his own defense. 

Mr. Bannerman. I started to say, Mr. Chairman, that I would like 
to have Mr. Courtney put in the record—if he does not have it there, we 
can furnish it—the total difference between the initially negotiated 
target prices and the final cost to the Government on these contracts. 

Mr. Vinson. All right. 

Mr. Courtney. That has been done. 

Mr. Vinson. We are trying to clear it up. 

Mr. BannerRMAN. I amsure it has been done, yes. 

Mr. Courtney. Yes, sure. 

Mr. Vrxson. I am taking the position from the testimony—my 
recollection is, and I think I am on good ground from reading what 
Mr. Courtney and his assistant has written out and given to me—that 
it does not bring about a saving to the Government. 

Mr. Bates. Mr. Chairman, I don’t think there is any way that any- 
body can possibly say it did or it did not. 

Mr. Courtney. No. 
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Mr. Bares. It all depends on whether or not the target price was a 
good one. 

Mr. Bannerman. I think this is correct, Mr. Chairman. 

Mr. Bares. That is all it adds up to. 

Mr. Bannerman. I think this is correct. I think we must all 
realize that in any form of contracting, if you are seeking to achive 
contractor efficiency and management efforts to reduce prices, you have 
to provide the management w ith part of the risk, involved in that con- 
tract. Otherwise, we might as well make nothing but cost-plus-fixed- 
fee contracts. 

Now, the incentive contract provides a part of that risk, both ways: 
part of the reward and part of the risk. 

It is between, as we say, a firm fixed-price contract and a cost-type 
contract. 

The Government recovers 80 percent of these cost reductions, and 
we consider it very important that that 80 percent come back to the 
Government regardless of what the cause is. Because you won't get it 
if you don’t provide that reward. 

Mr. Vinson. Let’s try to reach a correct conclusion. Then, can you 
demonstrate by contrac ts or anything the soundness of your statement 
under which you justify this type of contract? “We believe that it is 
basically a sound method of contracting which has resulted in sub- 
stantial savings to the Government.” 

Now, you certainly have some evidence to warrant that statement. 

Mr. BANNERMAN. Yes, sir. 

Mr. Vinson. Allright. You just submit that for the record. 

Mr. Bannerman. I will be glad to, Mr, Chairman. 

(The statement requested is as follows :) 


SAVINGS ACHIEVED THROUGH APPROPRIATE USE OF INCENTIVE TYPE CONTRACTS 


It is the objective of the Department of Defense to procure the most advanced 
weapons in the least practicable time at at the lowest ultimate price to the Govern- 
ment. The proper use of an incentive type contract contributes materially to this 
objective. 

The type of contract which provides a contractor with the greatest incentive to 
reduce costs is the firm fixed-price contract, because here all savings resulting 
from cost reductions accrue solely to the contractor and serve to increase his 
profit. The incentive type contract is closest to the firm fixed-price contract in the 
potential strength of its dollar profit incentive for reducing costs, which reduc- 
tions are, however, shared with the Government. 

The type work for which incentive contracts is suitable almost invariably 
concerns major defense items which (1) have been developed as the result of 
design competition, (2) have not been produced previously in such quantities as 
would permit the use of experienced costs adequate to make an award on a firm 
fixed-price basis but about which sufficient information is available to permit the 
establishment of reasonably accurate target costs, and (3) are of such magnitude 
that savings are expected to be accomplished through the energetic application 
of the best management and production techniques over an extended period of 
contract performance. 

The incentive contract provides all of the desirable features of good procure- 
ment designed to insure the lowest ultimate cost to the Government. It pro- 
vides a positive, clear-cut incentive to reduce costs in accordance with a con- 
tractual agreement known to the contractor in advance of performance. Risk 
of profit reduction or actual loss, as well as increased profit through cost 
reduction is established. As the result of these incentives, specifically set forth 
in the contract, every practicable effort is made by the contractor to conserve 
manpower and materials and to exert downward pressure on subcontract and 
material prices and wage rates. 
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The difficulties in establishing fair and reasonable prices in incentive type 
contracts are precisely the same as those encountered in negotiating any type 
of contract requiring the performance of relatively new and complex work. 
Contracting personnel must carefully analyze estimated costs and proposed prices 
to learn all pertinent facts and to negotiate upon the basis of costs which the 
prospective contractor should experience during performance if he operated with 
reasonable economy and efficiency. In any type contract, from a straight fixed- 
price type through the cost-plus-fixed-fee type, the establishment of fair and 
reasonable prices and costs is essential if the Government is to benefit and the 
contractor is not to realize “windfall profits’ accruing because of inflated 
estimates. 

The incentive-type contract is one of many types of available contractual 
arrangements. It is used only when the nature of the procurement indicates its 
advantage to the Government and a determination is made that its use is 
likely to result in less cost to the Government. Formal determinations to use 
incentive type contracts are made and reviewed by responsible and competent 
supervisory procurement personnel. 

The Department of Defense is convinced that its employment of incentive 
contracts has resulted in substantial savings to the Government. In order to 
evaluate the savings generated by incentive contracts it is essential that a 
comparison be made, not only between the target and final prices paid under 
these contracts, but also between the prices paid under the incentive contracts 
and those prices which probably would have been paid if other than incentive 
contracts had been used. 

To illustrate the forgoing, let us examine a particular procurement recently 
made by the Navy, the procurement of an aircraft, for which it Was determined to 
employ an incentive type contract. The company with which negotiations were 
held had been chosen originally through design competition, had developed 
the aircraft, and, at the time of this procurement, was the only company 
eapable of building the aircraft within the time required. There had been 
no extensive manufacturing experience, changes in the aircraft had occurred 
and although contingencies could be reasonably identified, in fairness to the 
contractor, they could not be eliminated. 

Let us examine the four types of contracts which the contract negotiator 
considered at the time of this negotiation and, with reasonable assumptions, 
compare prices which probably would have been negotiated had each been 
employed. 

First, let us consider the pricing arrangement actually negotiated under a 
fixed-price incentive contract, which in this instance was the type finally decided 
upon. Asa result of very thorough negotiations, fully supported by the advice 
of audit, technical, and legal specialists, an incentive contract providing for 
the following pricing pattern was agreed to: 

ENS OE ETE E OC, Re Te, Pee ee ae ee TE $32, 986, 000 
Terme ono (0.5 percent) sc. ocessee ss oe ee os gene tee eae $3, 133, 670 
Share in savings below 

target cost: 


IRI hee eek eet Sal aadteiicnbueeeedased percent__ 75 
NI Sn eh oe re AS HetGh were kde eee eee G02.) 25 
Profit penalty on costs 
Exceeding target costs: 
NUN os oe ed a ein dec caw ed 60: 205: 3D 
Centeearace (220 percent Of e00t) ic. cook occ heb kc neiscc $39, 583, 200 


The contractor initially proposed a target price of $37.4 million. As indi- 
cated above this figure was reduced through negotiation by $1.3 million to $36.1 
million (Target cost $32,986,000+target profit $3,133,670=—taget price 
$36,119,670). 

In establishing the target cost of the contract, bills of material, scrap factors, 
and extent of rejects were carefully analyzed by technical personnel. Labor 
hours and rates were scrutinized in the light of past experience and reasonable 
projections. Expected learning experience, so called “learning curves” were 
applied and the negotiator was assisted in their application by specialists in 
this field. Overhead rates were audited and projected on the basis of antici- 
pated business volume. Items such as interest, advertising, contributions and 
donations were eliminated in setting the target cost. (As a matter of fact, 
in negotiating the final cost, approximately $1 million of audited costs actually 
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incurred by the contractor were eliminated as not being properly allowable to 
this contract). 

Every reasonable effort was made to develope a target cost which was “tight” 
and accurate. Contingencies were placed above the target and a penalty pro- 
vided in the event they were incurred. 

Upon completion of this contract, negotiations resulted in the following: 
Negotiated final cost (based upon independent Government audit and 

as indicated above, the elimination of costs incurred but not con- 


sidered allocable to the contract) ~--_-__--_--_---_- $31, 171, 770 

Reduction below target cost: 

ch A ee oe py | a ONE OeRED Pe eet eee ey ree eee $32, 986, 000 

Diemetinted Geel Cont... ie ee chal wciand 31, 171, 770 1, 814, 230 
Share in reduction below target cost: 

SG pe ee | a ae eee Se een Seen ee are eae 4538, 557 

Sere: “TS ENG a ok sw. Seek ucdeks aimee dhe 1, 360, 673 
Total profit to contractor : 

TOMNGe (ORG? od oS so oe ae a eee 3, 133, 670 

Share in: cost reduction... ... ...26 2. n2ncendscnu-- 453, 557 3, 587, 227 


Total profit earned by the contractor is equivalent to 11.5 percent of final 
negotiated cost. 

Now, let us assume that this procurement had been made utilizing a firm fixed- 
price contract. The contractor probably would have attempted to negotiate a 
fixed price of approximately $39 million in order to cover adequately known costs 
and costs which might occur but which would not be positively forecast or 
evaluated, plus an increased profit to reflect the additional risks inherent in a 
firm fixed-price contract. In our example, the contract negotiator believed that 
many of the contingencies for which the contractor had provided would not 
necessarily occur, and consequently the contractor’s price proposal was too 
high. Furthermore, the negotiator did not feel that the contractor's proposal 
adequately reflected the cost reductions possible through his exercise of in- 
genuity and production efficiencies. Instead of $39 million he believed that a 
more fair and reasonable price would be in the neighborhood of $36 million, 
($338 million costs, plus $3 million profit). 

Although a target cost of approximately $33 million and a target profit of 
approximately $3 million were in fact negotiated under the incentive contract, 
this arrangement would not have been accepted by the contractor on a fixed- 
price basis without protection against reasonable contingencies. If a firm 
fixed-price had been negotiated it undoubtedly would have been at a figure 
considerably above the target price and possibly as much as the ceiling. 

If it is assumed that a fixed-price would have been negotiated approximately 
at the ceiling ($39,583,200) the contractor's profit would have been approxi- 
mately $7,800,000 ($39 million less negotiated final cost of $31,171,770) or 
approximately 25 percent of final negotiated cost. The Government would 
have paid over $5 million more than it in fact did under the incentive contract 
and would not have shared in any cost reductions realized under that contract. 

Let us assume, only for purposes of illustration, that a firm fixed-price contract 
could have been negotiated at the same amount as the target price $36,119,670. 
(Normally this would not be possible because the contractor would not forgo 
the inclusion of reasonable contingencies without which he could easily suffer 
very serious and in some instances irreparable losses.) Under this assumption 
the contractor would have realized a profit of $4,947,900, equivalent to approxi- 
mately 16 percent of negotiated final cost, and the Government would not have 
participated in any of the cost reductions achieved under the contract. 

Obviously the Government benefited much more under the incentive contract 
than it would have under a firm fixed-price contract. 

Further, let us consider what would have been the probable results had this 
contract been awarded on a fixed-price redeterminable basis. Since there would 
be no change in the requirement to include contingencies in his proposal, and 
since the contractor would not be the sole beneficiary of all savings realized 
from inception of the contract, he would negotiate on the basis of a contract price 
ceiling at least equal to the ceiling figure of $39,583,200 negotiated under the 
incentive contract: in fact, he would probably attempt to negotiate a higher 
ceiling since his profit potential would be impaired because of the contractual 
instrucent used; i.e., a firm fixed-price would not be fixed until some later 
time—probably at a point where 30 to 40 percent of anticipated contract costs 
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have been incurred, at which time profit would then be fixed on the basis of 
costs actually incurred and estimated costs to be incurred. There would be no 
incentive to reduce costs prior to redetermination except as would be necessary 
to retain a cost progression within the contract ceiling. Because there would 
be no initial profit-sharing formula to motivate the contractor to more econ- 
omical performance prior to redetermination, and since his profit rate would be 
based upon costs incurred and to be incurred, the highest potential profit could 
be obtained by his incurring costs within but near or at the ceiling. Unless the 
ceiling of the contract were a very tight one—and this would be difficult to 
achieve because of the nature of the item being procured—there is little or no 
incentive for the contractor to reduce costs during the early stages of contract 
performance. However, once the price was fixed, total savings from that point 
on accrue to the sole benefit of the contractor ; he would then commence maximum 
cost reduction efforts, but the Government, except with regard to follow-on 
contracts, would not benefit therefrom. Therefore, as in the case of the firm 
fixed-price contract, the use of a redeterminable fixed-price contract was deter- 
mined not to be in the best interests of the Government in this instance. 

Lastly, let us consider what would have been the probable results had this 
procurement been effected under a cost-plus-fixed-fee (CPFF) type contract. 
Here the contractor’s fee would be fixed but there would be no fixed ceiling 
on costs to be borne by the Government. Thus, the ultimate cost to the Govern- 
ment could not be determined until completion of the contract, and there would 
be little or no incentive for the contractor to reduce or even control his costs. 
In the absence of financial risk, engineering perfection would be sought with 
little regard for cost. Production efficiencies and economies would be relatively 
minor objectives. It is logical and reasonable to assume that under these 
circumstances, ultimate cost to the Government would probably be much in 
excess of that borne under either a firm fixed-price contract or a redetermin- 
able fixed-price contract. Certainly, the CPFF type contract in this instance 
would be the least desirable of the four from the Government’s point of view. 
It is generally recognized that the use of a CPFF contract should be restricted to 
procurement situations where costs can be estimated only and where the end 
result of contract performance cannot be guaranteed, such as procurement of 
research and development. 

From the above it is obvious that in our illustrative example it was much to 
the advantage of the Government to negotiate an incentive contract rather than 
a firm fixed-price contract, a redeterminable fixed-price contract, or a CPFF 
contract. 

Under the incentive contract a price ceiling was obtained comparable to the 
amount which might have been negotiated as a firm fixed-price. By negotiating 
a lower target cost and requiring the contractor to absorb a 30 percent penalty 
share of any costs incurred above the target, increased contractor risk was 
established. By providing a 30 percent sharing by the contractor in cost re- 
ductions below the target, the contractor was given a monetary incentive to do 
his best. And by establishing the incentive formula at the outset, the contractor 
and the Government knew where they stood from the very beginning of contract 
performance. 

Indeed, it could be and was determined properly in this instance that an 
incentive contract was likely to be less costly than any other type of contractual 
agreement. 

Procurement of this aircraft is typical of our practical use of incentive type 
contracts. It clearly illustrates the extent of analysis and care with which 
we determine that type of contract which will produce the most economical 
results for the Government. 

During the presentation by the Navy before this committee, reference was 
made to a study of 47 fixed-price incentive contracts which provided evidence 
of savings achieved by the use of this procurement technique. These 47 con- 
tracts included all Navy fixed-price incentive contracts for aircraft and mis- 
siles for which final prices were determined during the 3-year period ending 
December 31, 1959. It was pointed out that, through the operation of the 
incentive profit patterns of these 47 contracts, contractors reduced their costs 
$67,647,000 below the negotiated target costs which totaled $2,534,521,000. As 
a consequence these contractors received increased profits in an amount of $19 
million (increasing their profit rate from 8.8 to 9.8 percent), and the Government 
benefited through a net reduction in contract prices in an amount of $48,652,000. 

The ceiling prices negotiated for the Navy’s 47 contracts totaled $3,144,487,000. 
Final prices were determined to be $2,708,530,000. Consequently, it is considered 
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that the maximum savings which might have accrued to the Government by 
virtue of use of this type of contract amounted to $435,857,000. This is based 
upon the assumption that had firm fixed-price contracts been negotiated, con- 
tractors in most instances would have been willing to accept such contracts only 
on the basis of the negotiated ceiling price and certainly not on the basis of the 
target price. Under these circumstances, the contractors would have realized 
profits of $677,613,000 (27.5 percent) instead of $241,656,000 (9.8 percent), or a 
total of $435,857,000 (180.4 percent) more in profits. 

Notwithstanding the fact that firm fixed-price contracts could not have been 
negotiated at the target prices, let us assume for purposes of illustration that 
they could have been. Under these circumstances, using the 47 Navy cases as 
a base, profits to the contractors would have amounted to $290,308,000 (11.8 
percent of actual costs), which is $48,652,000 more than was actually paid 
by the Government to the contractors under the incentive arrangements. 
Whereas under the incentive contracts $48,652,000 were refunded to the Gov- 
ernment as it share of cost reductions, had the contracts been firm fixed-price, 
there would have been no refunds to the Government. This is believed to 
be conclusive proof that the determinations to use incentive contracts in these 
instances were proper and that the use of such contracts did in fact result in 
less cost to the Government than would have been the case under any other 
type contract. 

With regard to these 47 incentive contracts, it is also important to note that 
the average final cost negotiated was only 2.7 percent below the target cost 
initially negotiated. This proves that the average targets negotiated were as 
accurate as could be reasonably expected, especially when it is realized that 
the contracts’ incentive provisions act to encourage the contractors to exert 
their maximum efforts to undercut their targets as much as possible. 

The average profit rate was 8.8 percent and the final profit rate was 9.8 per- 
cent under the Navy’s fixed-price incentive contracts. When this is compared 
with the 18.3 percent average profit rate reported by Mr. Coggeshall for fixed- 
price-contracts, it must be concluded that the target and final profit rates under 
these incentive contracts are indeed reasonable. 

Even more important, all efficiencies and economies which have been 
achieved under these incentive contracts will accrue to the benefit of any con- 
tracts which may follow for the same or similar items. 

The Air Force in its presentations to this committee referred to a study of 
costs covering 127 incentive-type contracts on which final settlement was made 
between January 1, 1957, and June 30, 1959. The target costs of these contracts 
were $6,316,528,000. Applying an estimtaed average profit of 8 percent on 
costs, or $505,322,000, the total target price to the Government would be 
$6,821,850.000. The contractors were able to reduce costs to $6,096,825,000, a 
savings of $219.703,000 on the target costs of $6,316,528,000. Utilizing a most 
frequently used sharing formula of 80-20, the Government benefited through a 
net reduction in contract prices of $175,762,000 (80 percent of the total savings), 
while the contractors received increased profits of $43,940,000 (20 percent of 
the total savings). The total contract price to the Government was then 
$6,646,088,000 instead of the higher target price figure, a reduction in excess 
of 2.5 percent, while the contractors’s profit rose from 8 percent to approxi- 
mately 8.7 percent. These savings to the Government would not have been 
realized under any other type of contract. 

To better illustrate our convictions that savings such as the Air Force realized 
on the 127 incentive-type contracts could not be obtained using any other type 
of contract. the following projections are presented. These projections show 
the probable price to the Government of the same work if firm-fixed-price, 
redeterminable, or cost-plus-fixed-fee type contracts had been used. In making 
these projections three assumptions are made, assumptions necessary if the 
comparisions are to be meaningful. First, that the contract target cost of 
$6.316.528,000 agreed to in the incentive-type contracts would have been accept- 
able to the contractors under any other type of contract. This is considered 
highly unlikely in the case of the firm-fixed-price and redeterminable type 
contracts as we could expect the contractors to insist on a higher cost target 
to cover contingencies. Second, that the profit percentage to be applied to the 
target costs would be the average profit percentage for the specific type of con- 
tract as revealed in the Renegotiation Board study presented to the committee. 
These percentages are 18.3 percent on firm-fixed-price contracts; 10.6 percent on 
redeterminable contracts; and, 4.9 percent on cost-plus-fixed-fee contracts. 
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Third, that in the case of cost-plus-fixed-fee contracts, 18 percent be added to 
contract target costs. An 18 percent overrun of costs was found to be the 
average in a recent Air Force summary of experience in 171 cost-plus-fixed-fee 
contracts. 

In the case of the firm-fixed-price type contract we could expect a price to the 
Government of $7,472,452,000, made up of estimated costs of $6,316,528,000 plus 
a profit of 18.3 percent, or $1,155,924,000. This price is $826,364,000 in excess 
of the price to the Government under the terms of the incentive-type contracts 
used ($6,646,088,000). Furthermore, the Government would not realize any 
of the cost savings that could be effected by the contractor regardless of their 
origin, efficiencies or “windfalls.” 

In the case of the redeterminable type contract we could expect a price to 
the Government of $6,986,079,000, made up of estimated costs of $6,316,528,000 
plus a protit of 10.6 percent, or $669,551,000. This price is $339,991,000 in excess 
of the price to the Government under the terms of the incentive type contracts 
used ($6,646,088,000). Here again, the Government would not realize any of 
the cost savings that could be effected by the contractor regardless of their 
origin, efficiencies or “windfalls.” 

As for the cost-plus-fixed-fee contract, we could expect a price to the Govern- 
ment of $7,763,012,006, made up of estimated costs of $6,316,528,000 plus a 
profit of 4.9 percent and an overrun of 18 percent, or $1,446,454,000. This price 
is $1,116,924,000 in excess of the price to the Government under the terms of the 
incentive type contracts used ($6,646,088,000) . 

We believe that with the examples and projections we have presented you can 
readily see that incentive type contracts, when properly used, can result in 
marked benefit to the Government. We recognize that any weaknesses or 
failures in our pricing efforts could result in unearned profits, regardless of the 
type of contract used. However, because of the Government-sharing feature of 
the incentive type contract unearned profits are minimized and the price to the 
Government is lowered. This is not so in the case of firm-fixed-price or rede- 
terminable type contracts as total reductions in cost go only to the contractor. 
Furthermore, all efficiencies and ecouomies which have been achieved under 
incentive type contracts accure to the benefit of any contracts which may follow 
for the same or similar items. 

Mr. Vinson. All right. 

Mr. Rivers. Now, right at that point, Mr. Chairman. 

Mr. Vinson. All right. 

Mr. Rivers. I am at the same place you are, on the last paragraph 
of page 9. 

Mr. Bannerman, you contend that that is the best type of contract 
into which to enter ¢ 

Mr. Bannerman. I am sorry, I didn’t understand the end of your 
question. 

Mr. Courtney. He said is that the best. 

Mr. Rivers. You prefer that type of contract over any type of 
contract ¢ 

Mr. BannerRMAN. Incentive contract, Mr. Rivers? 

Mr. Rivers. Yes. 

Mr. Bannerman. No, sir. We prefer, above all other contracts, 
and our regulations so provide, the firm fixed-price contract. 

Mr. Rivers. The firm fixed-price? 

Mr. Bannerman. But there are clearly situations involving pro- 
duction of new types of weapons and new equipment where we sim- 
ply do not know enough by way of cost projections to make firm 
fixed-price contracts. In such cases we make contracts under which 
the majority of the risk will be on the Government, but where some 
of the risk is put on the contractor. 

Mr. Rivers. And as a condition precedent to that—right there—is 
the target figure necessary / 
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Mr. Bannerman. Yes, sir; it has to be negotiated. As I said be- 
fore, the incentive contract falls between the firm fixed-price on the 
one hand and the cost reimbursement on the other. We need some- 
what better information to make an incentive contract than we would 
have, for instance, in the case of pure research. 

But on the other hand, if we have good enough information by 
way of cost experience, we would make a firm fixed-price contract 
as our preference every time. 

Mr. Rivers. Now, who develops originally the target price ? 

Mr. Bannerman. The target price—the development of that, Mr. 
Rivers, is a joint effort. A proposal comes from the contractor, but 
we have our own figures as to what we think the target should be. 
And almost always, before we go into an incentive contract, we have 
some clear-cut cost experience on prior contracts with the same 
weapon, so that we do know something about costs before we go into 
these contracts. 

Mr. Rivers. Now, we have had this in the record before today. We 
have had this in the record. 

Mr. Bannerman. That is right. We had quite a discussion on 
incentive contracts in our earlier hearings. 

Mr. Rivers. Yes. 

Mr. Lankrorp. Mr. Chairman. 

Mr. Vinson. Mr. Lankford. 

Mr. Lanxrorp. Mr. Bannerman, as Mr. Bates said, the crux of this 
whole thing is how good is your target price. 

Let me ask you this—there are two questions I would like to ask 
you: Is there any way you can compare your target prices with the 
prices you get on fixed-price contracts ¢ 

Mr. Bannerman. Mr. Lankford, the information which we use in 
negotiating target prices is precisely the same information we would 
have if we went toa firm fixed-price contract. 

Mr, Lankrorp. So that there are comparisons that you can make? 

Mr. Bannerman. Yes, sir. As a matter of fact, it not infre- 
quently happens that when we start a negotiation, we have every 
intention of going to a firm fixed-price contract, but we may find 
out in the course of the negotiation that our information isn’t quite 
that good, and hence we will go preferably into an incentive contract. 
These things are never frozen. We try to accommodate the contract 
to the circumstances of the case. 

Mr. Lanxrorp. Now, Mr. Bannerman, what percentage, or in what 
percentage of these incentive-type contracts has there been an addi- 
tional profit tothe contractor ? 

Mr. Bannerman. Mr. Lankford, on the average—and T think Mr. 
Courtney’s figures would bear this out—on the average, the final cost 
of these contracts has been slightly under the target cost, and hence 
to the extent of the difference, there has been a sharing in additional 
profit by the contractor. 

I think that the final profits of all these contracts which have been 
studied are within 1 to 114 percent of the original target profits. 

Mr. Lanxrorp. The point I am trying to make there is just how 
good—— 

Mr. Courtney. Not profit, but cost. 

Mr. Lankrorp. Just how good is the target price? 
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You see, if most of them are running under the target price, and 
hence an additional profit to the contractor, that bears out the fears 
I think that have been expressed by the members of the subcom- 
mittee that this incentive type is an incentive to raise the target price 
so there would be additional profits. 

Mr. Bannerman. Well, Mr. Lankford, that, of course, is an argu- 

ment that is impossible to resolve. 

The fact is that the contracts go both ways. They turn out over 
and under the target, some above and some under. 

On the average, I think they have been slightly under. And we 
consider that that is good. We consider that this shows that the 
incentive has, on the average, worked. 

Mr, Lanxrorp. Is there any way to show that this is attributable 
to the incentive feature or attributable to the fact that the target price 
is high? 

Mr. Bannerman. I have the impression that this is an impossible 
judgment. Icantell you why. But I would like to point out, in any 
event, that if it does go under, 80 percent of that saving comes back to 
us. And we probably wouldn’t get it otherwise. 

Now, to answer your question specifically, when you try to analyze 
cost reductions in a complicated contract like, say, an aircraft contract 
or a missile contract, it is made up of thousands of things. For in- 
stance, a contractor may find that a particular lathe operation, where 
he intended to have two workmen, can be done with one. Now, is that 
saving a result of efficiency or is that a result of his having had too 
many men on there in the first place ? 

I don’t know how you judge this. 

Mr. Vinson. That is true. 

Mr. BaNNERMAN. It would be very difficult. 

Mr. Vinson. Now, let’s see, Mr. Bray has a question. 

Mr. Bray. Mr. Chairman, I don’t say we shouldn't sometimes have 
these incentive contracts, but I have a very great suspicion of them. 
On the same theory, you hire a surgeon and pay him so much, but you 
are going to pay him so much more if you live. You are assuming that 
he is not going to do his job unless you give him something more. 

And the very nature of that philosophy, while it may be good at 
times, certainly encourages that contractor to get or set a high target. 
He is on the end far more than you are. 

It may bring about some good. But by the very nature of it, you 
are not trusting the contractor to do his best. And if you can’t trust 
him to do his best, he oughtn’t to have the job. 

Now, that may be an unusual philosophy, but I see no reason why— 
you are paying him as the best man, the best concern that you can 
find—or at least I trust that you are only giving it to the best man. 
And then you are saying, “But yet, we know you are going to hook 
us, but if you don’t hook us too much, if you do a little ‘better job, we 
will pay you more.’ 

If that isn’t the best man and the one that is going to do the job, 
you oughtn’t to give it to him. 

Now, maybe the people you are dealing with is under such condition 
that you have to do this. But certainly, as one, I am opposed to the 
whole philosophy. 











ee 


2 
3 








SE 





» Tae 





6083 


And I think that the investigation that the Hébert committee went 
into—I haven't studied it carefully—at least, rather intensified my 
opinion that it is a pretty poor way to do business, unless you have to. 
And if you can’t trust a man enough to do it, why don’t you get some- 
body that you can ? 

Maybe I am just prejudiced on this thing. 

Mr. Vinson. Mr. Bray, you hit the nail on the head. 

Mr. BANNERMAN. Mr. Chairman, may I answer that ? 

Mr. Vinson. Yes, sir. 

Mr. BanneRMAN. I think this goes to the heart of all questions of 
types of contracts. 

There isn’t any question but what you achieve a higher degree 
of industrial efficiency under fixed-price contracting and competitive 
circumstances than you ever do under cost-reimbursement types of 
contracting. 

I think we are all familiar with the experience of this country in 
the last war. At the end of the last war, it took several years for good 
companies to get back to habits of efficiency and economy and ability to 
compete in commercial markets. 

An influx or an input of a high degree of cost-type contracts, with 
no incentive to good companies for cost reduction, generates inefficiency 
It can’t help it. And whether the management wants it or not. 

I think that your comments with respect to incentives are applicable, 
Mr. Bray, quite as forcefully to fixed-price contracts. 

Mr. Bray. If there is one instance where that contractor hasn’t 
done his best to do a job and save the taxpayers money, you certainly 
ought not give him another contract. 

Mr. BanNerMAN. I completely agree. But how do you know he has 
done his best ? 

Mr. Bray. If you can’t trust him, how can you trust the target that 
you arrive at with him? 

Mr. Bannerman. If that were true, Mr. Bray, we should never 
make fixed-price contracts. We should make only cost-type contracts. 

Mr. Vinson. Now, let me ask this question: 

Why is it commercial concerns do not use this type of contract? 
This contract is only used and was only born in the fertile brains of 
naval procurement officers and then followed by the other Depart- 
ments—I mean the Air Force, and not followed by the Army. Com- 
mercial industry doesn’t use this type of contract at all. 

Mr. Bannerman. Mr. Chairman, I think that the statement is per- 
haps a little broad, although I agree with you in general, that 
commercial industry doesn’t use this type of contract. 

I think the answer to that is that commercial industry is not in the 
kind of business we are in. Commercial industry is not buying 
missiles or aircraft that have not been previously run on a production 
line. Commercial industry, by and large, knows costs far better than 
we can possibly know them. 

Mr. Vinson. The weakness of this type of contract is because such 
heavy reliance is on the estimate that is made for the target price, 
against actual auditing. 

Mr. Vinson. Isn’t that the main criticism ? 

Now, if you had better figures and you had the audit and all that, 
you might be warranted to doit. And you rely entirely now upon the 
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estimating of costs. Isn’t that the weakness of the whole thing, 
fundamentally ? ? 

Mr. BANNERMAN. Mr. Chairman, we don’t make incentive contracts 
at the beginning of the concept of a new weapon. We develop 
weapons under cost- -type contracts, and we do get cost information 
from those contracts. 

We do have some cost information before we go into incentive 
contracts, 

As you say, it is not as good, usually, as the information we have 
when we go into fixed-price contracts. But it bridges the gap. 

Mr. Vinson. Then you are basing your price on a formula and not 
on facts, isn’t that it ? 

Mr. BANNERMAN. Well, we are basing our price on the best facts we 
can get at the time. 

Mr. Vinson. But largely on the formula? Which means estimat- 
ing / 

Mr. Bannerman. All predictions, of course, are estimates, Mr. 
Chairman. 

Mr. Becker. Mr. Chairman, just one question, 

Would you say that under this incentive-type contract, where, if 
the contractor is efficient, he can gain an added profit of 20 percent— 
this is incentive—he can gain an ‘added profit of 20 percent above his 
figured profit, couldn't he / 

Mr. Bannerman. Mr. Becker, he could gain 20 percent of his sav- 
ings up to a profit ceiling, which is normally contained in these con- 
tracts. The profit ceiling is never as high as 20 percent. 

Mr. Becker. Would you say that this is a higher profit than he 
might gain under a cost-plus-reimbursement contract, despite the 
renegotiation that may take place later? 

Mr. Bannerman. Well, I can’t talk, of course, “despite the renego- 
tiation,” because we can’t predict what that will do. 

But I think it would be safe to say that the potentialities for profits 
are greater on the average in incentive contracts than they are in 
cost-type contracts. They are smaller than they are in fixed-price 
contracts. 

Mr. Becker. They are smaller than they are—on the incentive, you 
say they are smaller than they are on the fixed-price contract / 

Mr. Bannerman. Yes, sir. And I think the Renegotiation Board’s 
figures demonstrate this fact. 

Mr. Becker. Well, Mr. Chairman, do you have—I know you were 
busy talking, Mr. Chairman. I don’t know whether you heard what 
Mr. Bannerman said. 

But do you have any proof of that fact, that the incentive-type 
contract is less costly—rather, there is less profit than there is in the 
fixed-price contract / 

Mr. Bannerman. Mr. Becker, I do have proof. T think it is in 
the record of this committee. 

Mr. Coggeshall, from the Renegotiation Board, testified and put in 
figures, based upon $25 billion worth of business on which the highest 
profits had been earned in the last 10 years. And he had broken this 
down, as you may recall, by types of contracts. The highest profit 
by types of contracts was in the firm fixed-price contrac ts. 
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The average profit, prior to renegotiation, under incentive contracts 
for this highest profit group was in the neighborhood, as I recall it, 
of 814 to 9 percent. 

The cost-type contracts, on the other hand, were down around 5 to 
6 to 7 percent. But that is pretty good proof, I would say, on the 
point your are asking. 

Mr. Brecker. Mr. Chairman, I have listened all through these hear- 
ings, and I am not wedded to any type of contract. But I think this 
observation is extremely important, that the profit in the fixed-price 
type of contract has been, on the average, much higher than the profit 
in the incentive-type contracts. 

Mr. BannerMAN. I think this is likely to be true always, Mr. 
Becker, not only with respect to Government work but in private 
business. When you make fixed-price contracts, you take greater 
risks. If you take greater risks, you are entitled to earn greater 
profits. This works anywhere. 

Mr. Vinson. If the target price was based upon a complete audit, 
there might be more justification to have incentive-type contracts. 
But when it is based upon an estimate, you are on weak grounds 
when you make your target price. You know that, and I know it. 

Mr. BannerMan. Mr. Chairman, I think it is safe to say that at 
the present time practically all, if not all, target price negotiations 
are preceded by a Government audit of the contractor’s costs, up to 
the time of negotiating that target, on the earlier portions of earlier 

contracts. We do have audited costs. 

Mr. Bares. I would just like to ask one question on that percent of 
profit, Mr. Bannerman, that the Chairman of the Renegotiation 
Board gave us. 

I don’t recall whether that was a percent of the target price or the 
final price. 

Do you remember that ? 

Mr. Bannerman. It was final. It was a percent of costs at the end 
of the contract in all cases. 

Mr. Bares. At the end of the contract ? 

Mr. BANNERMAN. That is correct, in all cases. 

Mr. Bares. There is quite a bit of difference there, whether it would 
be the target price or whether it would be the final. As a percent 
of cost. 

Mr. BanNnerMAN. On the average, Mr. Bates. There are wide 
swings in individual contracts, but on the average, the swing is not 
very wide, 

Mr. Bares. I say it well could be. 

Mr. BaNNeRMAN. On individual contracts. 

Mr. Vinson. You see, one of the reasons why this section ts tied into 
the skill, efficiency or ingenuity in the performance of such contracts, 
is this: The chairman of the Renegotiation Board has demonstrated 
that many of the savings are the result of factors other than cost redue- 
tion in the production line. 

For example, the number of contracts and volume of work in production in a 
single contractor's plant— 

And so forth. 

Now, that is upon the justification, And that is the viewpoint of 

the Comptroller. 
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Mr. Bares. That is also true of the firm price. 

Mr. Vinson. Oh, yes. 

This discussion of the effect of the proposed new subsection (f) has been based 
on the assumption that it was intended to apply only to what are known as in- 
centive contracts. The words of the proposed new subsection, however, might 
be interpreted to prohibit firm fixed-price contracts. 

Now, how can that happen ¢ 

Mr. BannerMAn. Mr. Chairman, I don’t particularly want to press 
that point, if we can get the record clear that they are not intended to 
apply to such contracts. 

How it could be is this: 

In negotiating a firm fixed-price contract, we do inherently negotiate 
a profit formula. That is to say, once we negotiate an estimated cost, 
plus the profit, the total of those becomes the price. 

Mr. Vinson. Mr. Courtney, what comments have you to make as to 
making the applicability of it to the firm fixed-price contract, by the 
language i in the bill? 

Mr. Covrrney. Mr. Chairman, I think the language could be clari- 
fied to eliminate that possibility. 

Mr. Vinson. It was not intended. 

Mr. Courrney. I don’t think it was intended. 

Mr. Vinson. Not intended. 

Mr. Courtney. We haven't heard from the Comptroller. 

Mr. BANNERMAN. We didn’t think it was intended. 

— Vinson. Let’s move on. We have discussed this sufficiently. 

Now, take (h). 

Mr. BaNNERMAN. John, do you want us to go ahead on this? 

Mr. Sanpwec. Page 4, line 9. 

Mr. Vinson. Take (h). 

Mr. Courtney. Now, this begins on line 9. It is subsection (h)— 
subsection 2310(a). 

(h) Subsection 2310(a) is amended to read as follows: 

‘(a) Determinations and decisions required to be made under this chapter 
by the head of an agency may be made for an individual purchase or contract 
or for a class of purchases or contracts.” 

Mr. Becker. That is some wording. 

Mr. Courrney. You want to proceed / 

Mr. BannerMan. Shall we proceed on this one, Mr. Chairman? 

Mr. Vinson. Yes. 

Mr. Becker. Mr, Chairman, before you proceed, couldn’t Mr. 
Courtney put that in a little more simple language? I mean, you 
get this “purchase or contract, or for a class of purchases or contracts.” 
What would be the difference between an individual purchase or con- 
tract, and for a class of purchases or contracts? Why do we get 
into a class / 

Mr. Courrney. Well, a quick example—which may not be very 
apt—but several of these subsections, which will be developed by 
the Comptroller as he explains his purpose for writing in this section, 
require specific determinations, as, for example, if you are going to 
buy a quantity of iceboxes, you must under those conditions, if you 
apply certain exceptions, specifically determine that these fulfill the 
requirements of the subsection. 
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Now, I am picking an extreme example. 

Now, if you are going to buy, let us say, compressors, the Secretary 
can make one determination which would apply to compressors over 
a period of X-number of years. In other words, he effectively says 
that— 

In the class of compressors, we determine— 
the Secretary does— 
that this section shall be applicable, and you may purchase under it. 

In other words, it is not a single purchase, but it is many purchases 
of the same article or class. 

Mr. Becker. What has that to do with the contracts ? 

Mr. Bares. If you came under the general rather than the specific 
provisions. 

Mr. Courtney. Right. That is my understanding of the purpose of 
writing this in. 

Mr. BannerMan. Mr. Chairman, the language that is here is not 
different, I believe, from the language that is already in the Act. The 
significance of subsection (h) is one sentence that is not here, that was 
deleted from the bill. I think perhaps it would be helpful if we went 
on with our statement at this point. 

Mr. Vinson. That isright. Which makes it final, you see. 

Mr. Nasu. That subsection, Mr. Chairman, is very short. Perhaps 
would be helpful to the committee if I read it. 

Mr. Vinson. Read it. 

Mr. Nasu. As it appears in the law now. 

Mr. Courtney. The present law. 

Mr. Nasu. The present law. 

This is subsection (a) of section 2310 of title 10: 


= 


i 


Determinations and decisions required to be made under this chapter by the 
head of an agency may be made for an individual purchase or contract or for a 
class of purchases or contracts. Such a determination or decision is final. 

Mr. Vinson. That isright. And this repeals that. 

Mr. Nasu. Subsection (h) of the bill would amend section 2310(a) 
to delete the second sentence thereof which provides that all determina- 
tions and decisions required to be made under chapter 137 are final. 
The Department is strongly opposed to this subsection. It is appar- 
ently designed to permit such determinations and findings to be 
challenged and overturned by agencies outside the Department of 
Defense. 

Mr. Vinson. You mean the Comptroller. 

Mr. Bares. Go ahead. 

Mr. Nasu. Or the courts, Mr. Chairman. 

Mr. Barres. The Court of Claims. 

Mr. Vinson. Go ahead. 

Mr. Nasu. The removal of finality in these determinations and 
decisions would subject our contracts to being invalidated on the basis 
of differing agency judgments. It was to prevent just such action 
that the Congress inserted the provisions for finality in the bill finally 
enacted in 1948 as the Armed Services Procurement Act. The House 
Armed Services Committee in its report on H.R. 1366 (H. Rept. 109, 
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80th Cong., 1st sess.) which later became the Armed Services Procure- 
ment Act, had this to say on this provision : 

The committee has given careful consideration to the troublesome question of 
the finality of agency determinations and decisions. In a limited number of 
situations—those where the bill provides for a determination or decision by the 
agency head, as that term is defined in the bill, subject to the right of delegation 
provided in section 7—the determinations and decisions of the agencies are final 
and not subject to be invalidated or challenged by the Comptroller General or 
the courts. In the remaining situations, the committee regards as desirable the 
existence in the Comptroller General of a power to examine and question con- 
tracts so long as that power is exercised judiciously and with restraint, and does 
not lead toa substitution of the Comptroller General's judgment for the judgment 
of the agency head. The latter gives rise to the extremely unhealthy condition 
of, in effect, shared authority without shared responsibility. It also gives rise to 
delays and undesirable uncertainties as to legal status. It is the considered view 
of the committee that where the agency acting in good faith makes a deter- 
mination or decision reasonably supported in fact and law, such determination 
or decision should be final. Stated in another way, the committee is firmly of 
the view that the determination or decision by the agency should stand unless 
it is clear beyond reasonable doubt that the decision or determination is unlaw- 
ful. The finality provisions contained in section 7 of the bill would achieve these 
results. 

It is believed that the rationale on which this committee recom- 
mended the provision in the original act is equally true today. Under 
the proposed amendment, contractors could never be certain that con- 
tracts, made in good faith with the Government, would not be voided 
on the basis of disagreements within the Government on pure matters 
of judgment, with resultant heavy monetary losses to such contractors. 
The Government would similarly be faced with the prospect of serious 
program slippages because of required reprocurement actions to re- 
place such voided contracts. In sum, the proposed amendment could 
result only in chaotic situations where the validity of contracts result- 
ing from secretarial judgments was challenged by an agency with no 
responsibility for making the procurement. 

Mr. Vinson. Thank you very much. Now, that clarifies exactly 
what we know about that. And I am impressed with the language 
that the committee used. But we will hear the Comptroller as to why 
he should question the final procedure. 

Mr. Rivers. I want to ask the counsel—and he is apparently a very 
distinguished young man—where this theory of administrative juris- 
prudence came into being. There are two sides to this ax. One of 
them: the Comptroller General vetoes the procurement power of the 
Department. Where does he get that authority’ And where is that 
contained in the law? How did that thing come about / 

Mr. Nasu. I believe, Mr. Rivers, you will find the authority of the 
Comptroller General set forth in the statute which established the Gen- 
eral Accounting Office. 

Mr. Rivers. I thought—wait now—where the funds were expended,. 
was the theory of it. I always thought was where the funds were 
expended—and it is a complete violation of the intendment of the 
Congress—is the theory of it. Hence, the auditing authority of the 
Comptroller General. 

Mr. Nasu. I think that is correct, sir. 

Mr. Rivers. And I know of a case, which was called to the attention 
of our subcommittee the other day, where, in the Department of 
the Air Force, something was called to the attention of the Air Force, 

















6089 


and rather than taking the time of the military, they said, “Oh, we 
will just let the Comptroller decide.” 

That is a philosophy that is getting too rampant. People ought to 
stand on their own authority and meet the decision at the proper place. 

Mr. BANNeRMAN. I completely agree, Mr. Rivers. 

Mr. Rivers. And it is the same theory, and there is the other side 
of the ax, is where the Congress appropriates money and we have the 
Bureau of the Budget to veto the Congress. 

We are having too many people dipping into these things that don’t 
have the basic authority. 

I am not deprecating the dedication of either branch of the Govern- 
ment, particularly our own—— 

Mr. Bray. Would the gentleman yield ? 

Mr. Rivers. Wait just a minute. 

Mr. Bray. Isn’t the Comptroller General the arm of Congress ? 

Mr. Rivers. I knowthat. Iam trying to get to that. 

That is our only arm of Congress, who investigates these things 
and brings them to the attention of the Congress. 

Here is the proper place, as our chairman has said. 

Now, the Comptroller General has brought these things to our at- 
tention, and here we resolve them. But to have an agency which can 
veto and rescind a decision is something that I say is out of whack. 

Mr. Bannerman. We feel particularly strongly about that with 
respect to these decisions which are clearly judgment decisions, involv- 
ing in many instances military judgments where the duty is imposed 
upon the Secretary of one of the military departments. 

For instance, if we negotiate under these numbered exceptions from 
11 through 16, a secretarial decision is normally required. 

Now, these authorities cover such questions as whether the contract 
covers experimental, developmental or research work. Now, who is 
a better judge of that than the military department / 

The second case: that the contract is one that involves security 
classification; that it should not be publicly exposed. Now, who is 
a better judge of that than the military department, the Secretary ? 

Mr. Rivers. Now, you see what you are up against? Because of 
the philosophy—I tried to get this in awhile ago, but I couldn’t get 
it in. 

The philosophy of war and preparation for war is waste. All war 
is waste. Therefore, we are developing a breed of Americans—I am 
talking about contractors and everybody else—who have lost the basic 
idea that you have got to save money. Whenever you are fixed up 
with a Government contract, you waste money. There are too many 
of those people. They are getting in the majority against you and 
me, you see? Before long, there will be more of them than there are 
of you and me. 

That is why the General Accounting Office has gotten into this 
field, is because of irresponsibility on the part of so many people. 

Mr. BANNERMAN. Well, I think that these judgments, if they are 
to be taken, Mr. Rivers, have got to be taken by the military depart- 
ments. They are judgments. 

I don’t know how you audit a decision that a particular procure- 
ment covers classified material. If that decision is taken and if it 
is subject to being upset by later review by either the General Account- 
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ing Office or the courts, I think it would be highly desirable in the 
interest of orderly procedure that we get them in inadvance. Because 
we don’t want to go around making contracts on the basis of such a 
judgment as that, that thereafter will be upset. 

We think that the requirement in the law, or the provision in the 
law now, that such judgments made by highly responsible people in 
the military departments are final, is an almost essential condition 
of doing your business. 

Mr. Vinson. Mr. Courtney, have you any comments to make for the 
record on that portion of the bill ? 

Mr. Courrney. Well, Mr. Chairman, this is a pretty broad pro- 
vision of the bill. And I would think that—I would like to defer any 
discussion on it until we hear from the Comptroller. 

Mr. Vinson. All right. We will read the next section, because we 
all understand what itis. Go ahead. 

Mr. Courtney. Now, the next s@ction, Mr. Chairman, is (i), and 
I will pass up the provisions of the Armed Services Procurment Act. 

Mr. Sanpwec. They have them, John. 

Mr. Courtney. You have them in front of you? All right. 

Each determination or decision under clauses (11)—(16) of section 2304(a), 
section 2306(c), or section 2307(c) of this title shall be based on a written 
finding by the person making the determination or decision, and such findings 
shall set out facts and circumstances which (1) are clearly illustrative of the 
conditions described in clauses (11)—(16) of subsection 2304(a), or (2) clearly 
indicate why the type of contract selected under subsection 2306(c) is likely to 
be less costly than any other type, or (3) clearly indicate why advance payments 
under subsection 2307(c) would be in the public interest. Contracts negotiated 
uider clauses 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 18, and 14 of section 2304(a) shall 
be supported by a written finding setting out facts and circumstances sufficient 
to clearly and convincingly establish that use of formal advertising would not 
have been feasible and practicable. Each determination, decision, and finding 
required by this subsection shall be kept available in the agency for at least 
6 years after the date of execution of the contract to which its applies, and a 
copy thereof shall be submitted to the General Accounting Office with each 
contract to which it applies. 

Mr. Vinson. Now let’s hear your comment, Mr. Bannerman. 

Mr. Nasu. Subsection (i) of the bill, among other things, would 
amend section 2310(b) to require that: (1) with respect to findings 
made under clauses (11)—(16) of section 2304(a) that such findings be 
clearly illustrative of the conditions described in those clauses; (2) 
with respect to findings under section 2306(c) that they clearly in- 
dicate why the type of contract selected thereunder is likely to be less 
costly than any other type; and (3) with respect to findings under 
section 2307(c) that they clearly indicate why advance payments 
under that section would be in the public interest. The Department 
has no objection to these requirements. 

However, subsection (i) would further amend section 2310(b) to 
require that contracts negotiated under clauses (2), (4), (5), (6), 
(7), (8). (9), (10), (11), (12), (13) and (14) of section 2304(a) 
shall be supported by written findings setting out facts and circum- 
stances sufficient to clearly and convincingly establish that use of 
formal advertising would not have been feasible and practicable. 

The Department is not opposed to written findings for clauses (2), 
(7), (8), (10), and (12), and, additionally, believes that a useful 
purpose would be served by requiring written findings for clause (11), 
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provided that they be limited to procurements of property or supplies 
for experiment, test, development, or research as distinguished from 
research and development work itself. 

As to clause (9), which involves the procurement of perishable and 
nonperishable subsistence supplies, the Department of the Army is 
currently evaluating its procedures in this area. With the committee’s 
permission, we believe it would be more helpful to reserve comment on 
clause (9) until this evaluation has been completed. This evaluation 
should be completed in the near future. 

The Department does object, however, to the proposed requirement 
for such written findings for clauses (4), (5), (6), research and 
development work under (11), and for contracts negotiated under 
clauses (13) and (14). The basis for this objection is that, under the 
circumstances covered by these clauses, there can normally be no 
formal advertising. Hence, a requirement for individual findings 
that advertising would not be feasible or practical would impose a 
heavy administrative workload for no useful purpose whatsoever. 

Clause (4) involves the procurement of personal or professional 
services. In this area, formal advertising cannot be used because 
award cannot be made on the basis of price alone. Where personal 
or professional services are obtained, the selection is based on the 
unique skill and reputation of the contractor. 

Clause (5) involves the procurement of services of educational in- 
stitutions. Contracts with such institutions are almost exclusively 
either for training or for research and development work. Since 
what we seek here is the highest competence in the specific branch of 
training, science and technology involved, award must be based pri- 
marily on the comparative technical abilities of the proposed institu- 
tions rather than price. Frequently we are seeking the skills of 
specific scientists or scientific departments. This cannot be accom- 
plished under formal advertising. 

Clause (6) involves procurement overseas. Procurement prac- 
tices must conform to the business methods in general use by industry 
in overseas areas. Since formal advertising is not a known method 
of procurement in such areas, it cannot be used effectively. 

The vast bulk of procurement dollars obligated by negotiation under 
clause (11) is for experimental, developmental, or research work 
which, by its very nature, cannot be advertised. It is impossible to 
state the nature of the work in precise detail since only the ultimate 
objectives and the general scope of the project can be outlined. Such 
a description of work is clearly inadequate for use in formally ad- 
vertised procurements. 

Determinations under clauses (13) and (14), in fact, already re- 
quire written findings by a Secretary which encompass the concept 
of infeasibility and impracticability of formal advertising. 

In sum, it is believed that no useful purpose would be served by re- 
quiring such written findings for clauses (4), (5), (6), research and 
development work under (11) and for contracts negotiated under 
clauses (13) and (14), and that a tremendous quantity of unneces- 
sary paperwork can be avoided if these modifications which we 
recommend are adopted. 

Additionally, it must be pointed out that this bill makes no change 
in that portion of section 2310(a) which, in the case of determinations 





6092 





and decisions required to be made by the head of an agency, authorizes 
the making of such determinations and decisions for a class of pur- 
chases and contracts. Since the written findings contemplated by 
this subsection of the bill are not “required to be made by the head of 
an agency,” the authority to make such a written finding for a class 
of purchases or contracts is not clear. It is essential, we believe, that 
the authority to make a written class finding, where formal advertis- 
ing would not be feasible or practicable, be clearly recognized, as for 
example, in the case of purchases of brand-name articles under clause 
(8) which a selling activity must carry to meet the desires or prefer- 
ences of its patrons. 

Accordingly, it is recommended that sections 2310(a) be revised to 
read as follows: 

Determinations and decisions required to be made under this chapter by the 
head of an agency and written findings required by subsection (b) of this section 
may be made for an individual purchase or contract or for a class of purchases 
or contracts. Such a determination, decision, or finding is final. 

Finally, it is noted that the subsection would further amend section 
2310(b) to remove the present provisions that findings under 
clauses (11)—(16) of section 2304(a), of section 2306, and of section 
2307(c) are final. For the same reasons as indicated above in com- 
menting on subsection (h)—that also, Mr. Chairman, was on the ques- 
tion of finality—this Department is strongly opposed to this amend- 
ment. 

Mr. Vinson. You dealt with (h) at the same time. 

Now, I think that gives the committee the benefit of your views, and 
it is a matter in which we probably can reach some agreement with 
the Department. We will study that. 

Thank you very much on that subject. 

Mr. Bares. I would like to ask what good that recommended change 
is there : “determinations and decisions may be made” 4 

Mr. BANNERMAN. You are talking about the matter in the middle of 
page 16 of the statement, Mr. Bates ¢ 

Mr. Bares. Yes. 

Mr. BanNeRMAN. It is to permit findings with respect to classes of 
purchases. 

Mr. Bares. You have a lot of different things. You have the head 
of the agency. And you say they may be made for an individual 
purchase. 

Mr. BANNERMAN (reading) : 
may be made for an individual purchase or for a class of purchases. 


Mr. Bares. Well, now, is that going to change the requirement of 
the law, the other language in (b), that it be done? 

Mr. BannerMan. I don’t believe there was any such intention. 

Mr. Nasu. Mr. Bates, this language goes back, for instance, to 
exceptions 11 through 16 of section 2304(a). 

Mr. Bares. Yes. 

Mr. Nasu. Which require a determination. This merely says that 
such a determination could be on a class basis. 

Mr. Bares. Wait a minute, now. It says, “may be” 

Mr. Bannerman. The word “may,” Mr. Bates, is not 








Mr. Bares. Either the class or the individual product. 
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Mr. Bannerman. That is right. It is permissive either way. But 
the requirement for the finding i is mandatory. 

Mr. Bares. With respect to some of the other objections, couldn't 
the head of the agency make determinations ahead of time for a cer- 
tain set of conditions, so that when the contracting officer was to 
make his decisions, he would just put down the authority of such— 
determination on the part of the head of the agency’ You have 
always done that type of thing. 

Mr. BannerMAN. You are considering, for instance, say, with re- 
spect to educational institutions— 

Mr. Bares. Yes. 

Mr. Bannerman. If the head of the agency said, “All contracts 
with educational institutions could be negotiated.” 

Mr. Barres. Whatever you want. 

I mean, it would cut out a lot of the work that this type of thing 
might involve. 

Mr. Bannerman. I don’t disagree that it could be done that way. 

Mr. Bares. And in fact, isn’t it done and hasn’t it always been done, 
that the basic authority to make contracts m certain sections thereof 
are as the result of certain regulations ¢ 

Mr. BANNERMAN. Well, we have never before had any requirement 
for written findings on certain of these exceptions. We see no reason 
for imposing a requirement for a written finding with respect to an 
exception where the Secretary is simply going to make a rubber- 
stamp finding that will then be available in any and all cases. We 
think that would not be accommodating your views, and we think it 
is unnecessary. Why do it at all, if you can never advertise those 
cases ¢ 

Mr. Bares I am just saying it is better than what we are recommend- 
ing here in the bill. 

Mr. Vinson. The whole philosophy of this thought is to give care- 
ful consideration to each thing when they come up to it. “You just 
don’t do it by wholesale rubber stamping. That is the philosophy of it. 

Mr. BANNERMAN. We agree. 

Mr. Vinson. Now, Mr. C ourtney, have you any comments you want 
to put on this record on this comment of the Department ? 

Mr. Courrney. It is a severe requirement, and I think we should 
hear from the Comptroller on certain of these clauses. 

Mr. Vinson. All right, take your next one now. 

Mr. Bannerman. Mr. Chairman, before we pass that one, I would 
like to make it very clear to the committee that there is a procedural 
change involved in this recommendation. And we do not disagree 
with the basic procedural change. 

Mr. Vinson. That is right. 

Mr. BannerMAN. We simply think it has been carried to too many 
cases where it is not appropriate. 

Mr. Vinson. That is right. 
mending here in the bill. 

Mr. Rivers. You don’t object to reporting to the General Accounting 
Office, but it is your violent—and I notice how you put it in there. 
This is one thing that vou really are against, isn’t it ? 

Mr. Bannerman. Well, we don’t think that we should have to pre- 
pare findings that all reasonable men would agree are unnecessary. 
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Why doit? There are too many contracts involved here and too much 
paperwork. There would be no point to it in many of these cases. 
Mr. Vinson. All right. 
Read subsection (}) now. 
Mr. Courrney (reading) : 
DELEGATION 


The head of an agency may delegate, subject to his direction, to any other 
officer or official of that agency, any power under this chapter except the power 
to make determinations and decisions under section 2306(c) and under clauses 
(11)-—(16) of section 2304(a) of this title However, the power to make a deter- 
mination or decision under section 2304(a) (11) of this title ma, be delegated 
only to a chief officer or official of that agency who is responsible for procure- 
ment, and only for contracts requiring the expenditure of not more than $100,000. 

Mr. Vinson. All right. 

Mr. Nasu. Subsection (j) of the bill would amend section 2311 of 
the act, regarding delegation of powers, in two respects. 

First, it would require that determinations and decisions under 
section 2306(c) be made at the secretarial level. Section 2306(c) 
requires advance determinations that a cost contract, a cost-plus-a- 
fixed-fee contract, or an incentive contract is likely to be less costly 
to the Government than any other kind or that it is impracticable to 
obtain the property or services of the kind or quality required except 
under such a contract. Presently, the power to make such determi- 
nations has been delegable and, in fact, has been delegated. 

The effect of this amendment would be to impose a serious burden 
on the Secretaries and all the intermediate levels of authority with 
no compensating benefit to the Government. The increase in the 
volume of papers going forward to the Secretaries and the time-con- 
suming burden of reviewing them would adversely affect the efficiency 
and effectiveness of responsible people at different and varying levels 
of authority up to the Secretaries themselves. ‘There are thousands 
of contractual actions in these particular areas each year. Our regu- 
lations presently provide detailed guidance to contracting personnel 
in the use of these types of contracts. The regulations explain the 
suitability of certain types of contracts for certain contractual situ- 
ations as, for instance, cost reimbursement contracts for research or 
development work. The determination of the most suitable type of 
contract is frequently also dictated by the specific negotiation situa- 
tion, i.e., the terms and conditions which can be arranged under 
varying types of contracts. Since the Secretaries cannot be personally 
involved in most of these negotiations, it is better to have such deci- 
sions made at levels where the details of the specific procurements 
are known, subject, of course, to good policy guidance and review. 
Accordingly, to require further approval by the Secretaries of each 
individual contract appears to be both unnecessary and totally im- 
practical administratively. Hence, the Department of Defense is 
opposed to this portion of subsection (j). 

The second change to section 2311 made by subsection (7) would 
be to permit a chief officer or official of a military department to make 
the determination or decision required under clause (11) of section 
2304(a) for research and development contracts not exceeding $100,- 
000. The present figure is $25,000. Since it is believed that the 
purpose of this change is to incorporate specifically in the law what 
is now being done under the national emergency exception, the pur- 
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pose has not been fully accomplished. There appears to be no reason 
why the authority to make such determinations or decisions for con- 
tracts not in excess of $100,000 should not be delegated below the level 
of a chief officer or official of the agency responsible for procurement, 
as has been done under clause (1) of section 2304(a). The determina- 
tion merely involves a finding that the contract is in fact one for 
research and development. Accordingly, it is recommended that the 
second sentence of the proposed subsection (j) commencing on line 
19, page 5 of the bill be revised to read— 

However, the power to make a determination or decision under section 2304 
(a) (11) of this title may be delegated to any other officer or official of that 
agency for contracts requiring the expenditure of not more than $100,000. 

This concludes our comments on the detailed subsections of the bill. 

I want to point out that although I have presented the position of 
the Department of Defense on the bill, the limited time available did 
not permit consultation with the other agencies affected by the bill. 
As the committee knows, the National Aeronautics and Space Ad- 
ministration and the Coast Guard are also covered by the provisions 
of chapter 137, title 10. 

Mr. Vinson. Well, I want to thank you, Mr. Bannerman and Mr. 
Nash, and the others, who have been of great aid and assistance to us 
- analyzing most carefully each and every section of this proposed 
nll. 

Mr. Courtney, have you any comments you would like to make right 
now ? 

Mr. Courtney. Not at this point, Mr. Chairman. 

Mr. Vinson. The next group of witnesses we will hear—we will 
take up the Comptroller, who drafted this thought that is expressed 
in H.R. 12299. But we cannot reach that until Friday morning, as it 
is necessary in the morning that I appear before another committee 
to testify. 

So I will have to ask the indulgence of all witnesses to be back here 
Friday morning. And we will proceed with the bill. 

I want to thank you, again, Mr. Bannerman. 

We will take a recess until Friday morning. 

(Whereupon, at 11:35 a.m., the subcommittee adjourned, to recon- 
vene at 10 a.m., on Friday, June 3, 1960.) 


Hovust OF REPRESENTATIVES, 
Com™iITTre oN ARMED SERVICES, 
SPECIAL SUBCOMMITTEE ON PROCUREMENT 
Practices tN THE DEPARTMENT OF DEFENSE, 
Washington, D.C., Friday, June 3, 1960. 

The subcommittee met at 10 a.m., Hon. Carl Vinson, chairman, 
presiding. 

Mr. Vinson. Let the committee come to order. 

Now, this is a continuation of the hearing on H.R, 12299, 

We have had the benefit of the comments of the Department of De- 
fense by Mr. McGuire and Mr. Bannerman with reference to each 
section of the proposed bill. 

Now, we have the privilege this morning of having the comments of 
the General Accounting Office. 
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I see the first witness is Mr. Edward Welch, Deputy General Coun- 
sel, Office of the General Counsel, General Accounting Office. 

Will you come around ¢ 

All right, now, Mr. Welch. 

You heard, no doubt, and the Comptroller heard, no doubt, and you 
have read the comments of the Department of Defense. Now, what 
comments have you to make with reference to the analysis by the De- 
partment of Defense of each one of the sections of this proposed bill ? 

In view of your testimony a few days ago, I suggest that you fur- 
nish the committee with what you conceive to be the proper language 
to accomplish what we were seeking to do, to clarify and to strengthen 
the procurement procedures. 

You were kind enough to send to the committee your observations, 
which are expressed in the bill H.R. 12299, which I submitted to the 
Department for its comment, and we had its comment yesterday, or 
the day before yesterday. Now we want to hear what you have to 
say in regard to its comments. 

We want a free and frank discussion on the record. Feel at ease 
and let’s go ahead and accomplish something worthwhile. 

Mr. Wercn. Mr. Chairman and members of the committee, I have 
a prepared statement that was prepared before we had the benefit of 
hearing the Department of Defense's testimony. 

However, in addition to this prepared sti itement we are prepared 
to discuss the points that they did make in their testimony. 

Mr. Vinson. We will let your prepared statement be put in the 
record and let’s take up, section by section, what they said and what 
you say. Then the committee has the responsibility of reaching a 
decision as to what we think is important. 

Would that aid you in getting the matter clear before the com- 
mittee ? 

Mr. Wetcu. Yes, sir. 
Mr. Vinson. All right. 
(The prepared statement referred to follows :) 


STATEMENT OF J. Epwarp WELCH, Drputy GENERAL COUNSEL, U.S. GENERAL 
ACOUNTING OFFICE 


Mr. Chairman and members of the committee, we appreciate this opportunity 
to express our opinions on the various proposed amendments to military pro- 
curement law which are incorporated into H.R. 12299. 

On May 5 the Comptroller General appeared before this committee and stated 
his belief that improved practices and procedures were needed in the areas of 
procurement covered by this bill. I have been asked to convey his appreciation 
for your prompt attention in introducing, and scheduling early hearings on 
the bill. 

Because of the importance we attach to the need for additional legislation 
in the defense procurement area, we would like to examine each section of the 
bill and offer such comments as we think might be helpful to the committee in 
evaluating the merits of this legislation. With your permission, Mr. Chairman, 
we will proceed on that basis. 

Section (a) of the bill should be read with sections (h) and (i). Thus, section 
(a) of the bill would amend section 2304(a) of title 10 to specifically require 
the use of formal advertising in all procurements where such use would be 
feasible and practicable. And to aid in accomplishing this objective, section 
(i) of the bill would amend section 2310(b) to require additional findings, 
setting out sufficient facts and circumstances to clearly indicate that use of 
formal advertising would not be feasible or practicable, before negotiation would 
be authorized under certain of the so-called exceptions to formal advertising in 
section 2304(a). Additionally, sections (h) and (i) of the bill would delete 
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the present provisions of section 2310 which give finality to decisions, determi- 
nations, and findings on certain negotiated contracts. 

These amendments are designed primarily to correct, if possible, the trend 
toward use of negotiation, rather than formal advertising, in the procurement 
of our defense needs. 

We are greatly concerned with the extent to which the negotiation authority 
is now being used. For example, from 1954 to 1959 negotiated military pro- 
curement increased from $9.7 billion to $21.3 billion, while advertised procure- 
ment has only increased from $1.8 billion to $3.3 billion. And during fiscal 
years 1957, 1958, and 1959, more than 15 negotiated contracts were awarded for 
every one award after formal advertising. While it is true that a great majority 
of these negotiated awards were for small purchases under section 2304(a) (3), 
the statistics indicate that even if these small purchases are eliminated, the 
ratio of negotiated to advertised procurements is still more than 2 to 1. 

It is our opinion that these statistics, together with individual cases which 
have come to our attention, indicate that more effective controls are necessary 
to assure that formal advertising will be used wherever its use is feasible and 
practicable. 

We recognize that many procurements cannot be effected by formal adver- 
tising. This is especially true in the research and development of advanced 
weapons or scientific equipment, and we would not advocate the use of formal 
advertising in the procurement of such weapons or equipment in any case where 
its use would hinder or impair the national advancement in those areas. 

But we believe that use of the authority to negotiate should be carefully and 
discreetly exercised. The legislative history of the negotiation authority in the 
Armed Services Procurement Act indicates clearly that Congress intended the 
military departments should continue to make the great volume of their pur- 
chases and contracts by formal advertising. It was interded that this method 
would be used in all procurements in which it could reasonably be expected to 
give satisfactory results, even though circumstances might exist which would 
be sufficient, but less than essential, to negotiate under one or more of the 
“exceptions” to formal advertising set out in the ect. We have no reason to 
believe that Congress has changed its views in this respect. However, if this 
objective is to be attained, we believe it will not only be desirable to amend the 
present statutory language to clearly state such objective, but it will also be 
necessary to provide for an effective review of decisions to negotiate in cases 
where the necessity of advisability of negotiation appears questionable. Such 
review can only be accomplished if the decision to negotiate is supported by 
detailed findings setting out the circumstances which make use of formal adver- 
tising impracticable, and if the reviewing agency is authorized to take corrective 
action where the recorded facts and circumstances do not support the decision. 

We recognize that the Department of Defense is now required, for contracts 
negotiated under exceptions (11) through (16), to support the decision to nego- 
tiate by a finding and determination. In our review of these findings and 
determinations we have noted that they are generally quite brief and do not 
provide enough information concerning the circumstances relating to the pro- 
curement to clearly show the factors requiring the use of the authority to nego- 
tiate. These findings and determinations are now made final by the provisions 
of 10 U.S.C. 2310. A review of written findings by our office, for the purpose 
of obtaining corrective action, would therefore serve little or no purpose. 

We therefore believe the provisions of sections (a), (h), and (i) of this 
bill would materially assist in assuring that every supplier who is ready, will- 
ing, and able to supply defense needs will be given an equal opportunity to 
compete for such business. We therefore recommend favorable consideration 
of these portions of the bill. 

Section (b) of the bill would amend the authority to negotiate contracts dur- 
ing a period of national emergency, which is presently contained in section 
2304(a)(1), so as to limit its use to emergencies declared by the Congress and 
to the first 6 months of emergencies declared by the President. 

The present national emergency was declared by the President on Decem- 
ber 16, 1950, and section 2304(a)(1) is now being used primarily to negotiate 
three classes of contracts: First, unilateral set-asides for small business firms: 
second, set-asides for disaster and surplus labor area programs; and, third, 
experimental, development, test, or research work with other than educational 
institutions where the contract is over $2,500 but not more than $100,000. 

Since the present national emergency was declared by the President more 
than 9 years ago, enactment of section (b) of the bill would preclude use of 
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the national emergency negotiation authority for any procurement until a new 
emergency is declared by Congress or by the President. Section (d) of the 
bill would therefore authorize the negotiation of small business, labor surplus 
area, or major disaster area procurements under section 2304(a) (17), while 
section (j) of the bill would amend section 2311 so as to authorize the delegation 
of authority to negotiate contracts up to $100,000 for experimental, development, 
tests, or research work. 

We have no reason to disagree with the justification or necessity for negoti- 
ating these procurements. However, the fact that the present emergency has 
been prolonged more than 9 years, during which time the need to negotiate 
these classes of procurements has continued to exist, would appear to raise some 
doubt as to whether the authority to continue their negotiation should depend 
upon the existence of a national emergency. We are therefore inclined to 
favor the enactment of specific permanent legislation such as is here proposed, 
to authorize negotiation of these classes of procurements. With such amend- 
ments it would appear that no present need for the use of the national emer- 
gency negotiation authority would exist. Consequently, to the best of our 
knowledge, the amendments proposed by sections (b), (d), and (j) would 
impose no present hardship on the military departments. The amendments 
would, however, retain the authority of the President to again invoke the 
national emergency negotiation authority in the event such need should arise 
during a period when Congress was not in session. 

W=2 therefore favor enactment of these portions of the bill. 

Section (c) of the bill would amend section 2304(a) (14) so as to require an 
additional determination that formal advertising would result in excessive cost 
to the Government by reason of duplication of a substantial initial investment 
and that use of formal advertising might require duplication of such investment. 
During fiscal year 1959 over $7 billion, amounting to more than 27 percent of 
the total defense procurement dollars, were obligated by contracts negotiated 
under exception (14). The legislative history indicates that the authority in 
exception (14) was considered necessary because adherence to formal advertising 
procedures in the procurement of aircraft, missiles, radar, tanks, et cetera, 
would consistently result in the United States being 1 to 2 years behind latest 
developments. We agree that negotiation may be necessary and desirable in 
many instances involving procurement of these types of equipment, and that a 
substantial increase in leadtime which may be required by a contractor who» 
must duplicate preparation already made by another contarctor would, in some 
cases, justify negotiation on a sole-source basis. 

However, merely because a substantial initial investment has already been 
made by one contractor, and such investment would have to be duplicated if the 
contract were awarded toa different contractor, does not, in our opinion, furnish 
sufficient justification for either failure to advertise or for negotiating on a sole- 
source basis. Where leadtime is a material factor we agree that authority to 
negotiate is necessary to protect the national security interest. But we see 
no real justification or necessity for failing to advertise, where leadtime is not 
a material factor, simply because such method might require duplication of 
investment, unless such duplication would result in excessive cost to the 
Government. We therefore agree with the amendment proposed in section (c) 
of the bill. 

Section (d) of the bill has already been covered in our previous comments. 

Section (e) of the bill is designed to require the conduct of written or oral 
discussions with a representative number of suppliers in all negotiated pro- 
curements where such negotiation might reasonably be expected to serve the 
interest of the Government. 

Once proposals are obtained under a negotiated procurement, it is our opinion 
that every effort should be made to take full advantage of opportunities for use 
of oral or written discussions with a representative number of bidders to assure 
that the price to be paid is truly competitive. This was the thinking of the 
Congress when the Armed Services Procurement Act was being considered. 

To illustrate this, I would like to read a very short statement from the 
House report on the bill which was later enacted as the Armed Services Pro- 
curement Act. I quote: 

“Procurement by negotiation as practiced by the services and industry consists 
of first securing informal quotations from as many sources as practicable, 
usually accompanied by breakdowns of elements of cost. Separate negotiations 
then usually begin with the lower bidders, in order to reduce the price by 
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eliminating or reducing unjustified charges. When the best possible agreement 
has been reached, an appropriate contract is awarded the successful firm. 
Experience has shown that by careful negotiation and by drafting a suitable 
contract it is frequently possible to secure substantial savings for the Govern- 
ment. Negotiation, properly employed, can promote and intensify competition.” 

Notwithstanding this statement in the history, the language of the original 
act contained nothing to indicate the meaning of “negotiation.” And the re- 
vision of the act incorporated into the codification of section 2302(2), which 
defines “negotiate” as meaning “make without formal advertising’ has served 
only to make the requirement for true negotiation, by written or oral discus- 
sion with bidders, more obscure. 

While no criteria are prescribed by law in this area, the Armed Services 
Procurement Regulation does set out certain standards. Thus, under para- 
graph 3-805 of the Armed Services Procurement Regulation, where one offeror 
submits a proposal which is clearly and substantially more advantageous to 
the Government, negotiations may be conducted with that offerer only. Where 
several offerors submit offers which are grouped so that a moderate change in 
either the price or the technical proposal of any one would make it the most 
advantageous offer, the contracting officer should, but is not required to, 
negotiate with all offerors in the group. And in certain procurements, where 
a substantial number of clearly competitive proposals have been obtained and 
the contracting officer is satisfied that the most favorable proposal is fair and 
reasonably priced, and award may be made without discussion or negotiation 
with any offeror. 

It is our opinion that the authority to negotiate does not, of itself, warrant 
the curtailment of competition. Yet this may be the result where several 
proposals are received and the contracting officer decides to negotiate with 
only one offerer or to award a contract without discussion with any offerer. 
In such cases the contracting officer must base his evaluation of the contractor’s 
proposal on facts and information supplied by the proposed contractor and is 
not in a position to determine with any degree of certainty the reasonableness 
of estimated costs and proposed prices. 

We believe the portion of section (e) of this bill which requires negotiation 
only with those bidders who submit proposals within a competitive range, will 
operate to require bidders to submit realistic proposals in the first instance and 
result in the Government receiving the benefits of additional competition. 

We therefore recommend favorable consideration of this provision. 

Section (f) of the bill is a technical change relating to the provisions of 
section (g). 

Section (g) would add a new subsection to section 2306 prohibiting the nego- 
tiation of contracts containing profit formulas or price redetermination provi- 
sions allowing the contractor increased fees or profits for cost reductions or 
target cost underruns resulting from causes other than those which the contractor 
ean clearly demonstrate are due to his skill, efficiency, or ingenuity in per- 
forming the contract. 

Where sufficient reliable information is not available to make it possible for 
the parties to negotiate fair and reasonable firm fixed prices, pricing clauses 
providing for adjustment of the price after cost and production experience have 
been gained should be used. 

One type of negotiated contract that has caused considerable difficulty in 
establishing fair and reasonable prices is the fixed-price-incentive type. This 
type of contract provides for the initial negotiation of an estimated target cost, 
target profit, ceiling price, and a final profit formula which provides for the 
contractor to participate in any savings resulting from reductions of costs below 
the target cost or in any losses from increases above target costs. Its objective 
is to give the contractor an incentive to reduce his cost of performance since 
his profit is increased thereby. 

Our audits have disclosed that some target prices have been excessive because 
of the negotiating parties’ failure to base target price estimates on current cost 
information available to the contractors or their suppliers. In certain instances, 
both the target prices and subcontract prices on which the target prices were 
based were excessive because prime contractors were either reluctant or failed 
to examine the cost records of their suppliers or they did not require submission 
of cost information in support of proposed prices. 

Under the fixed-price-incentive type of contract, when negotiated target costs 
are not forecast with reasonable accuracy, cost underruns may be due to the 
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initial overestimates of costs and not to the efficiency of the contractor. Thus, 
the additional profits paid to the contractor under the profit-sharing arrangement 
are in the nature of a windfall rather than earned profits. 

We therefore believe that Congress should consider the desirability of restrict- 
ing payment of incentive profits to a participation in those savings that result 
from actual accomplishments of the contractor, as contemplated by section (g) 
of the bill. 

Comments on the major effect of the amendments proposed by sections (h) 
and (i) of the bill were included in our discussion of section (a). Generally, 
these sections require written findings setting out facts and circumstances which 
clearly indicate or illustrate the correctness of determinations they support. 
Additionally, they would delete the present provisions of section 2310 which 
make certain of these determinations final, including determinations to use cost 
and incentive type contracts and to make advance payrhents. Since such dele- 
tions would operate to permit effective review of these determinations, we see 
no objection to their favorable consideration. 

Section (j) of the bill would increase from $25,000 to $100,000 the amount of 
contracts which may be negotiated by certain subordinate officials under sec- 
tion 2304(a)(11). We have already commented favorably upon this amend- 
ment. Additionally, section (j) would eliminate the present authority of the 
head of an agency to delegate authority to determine, under section 2306(c), 
that a cost contract, a cost-plus-a-fixed-fee contract, or an incentive-type contract, 
would be likely to be less costly than any other kind of contract, or that it is 
impracticable to obtain property or services of the kind or quality required except 
under such contract. 

The selection of the proper type of contract to be used in the procurement of 
defense needs is most important. Industry as well as Government contract 
negotiators have a definite interest in selecting the type of contract best suited 
for the particular product or service, taking into account the state of technical 
advancement and other factors. 

An area in which additional control would appear to be necessary and desirable 
is in the use of incentive-type contracts. The published statistics on cost and 
incentive-type contracts awarded by the military departments during fiscal year 
1959 indicate that such contracts totaled about 25,000. Of these, 6,480 were fixed- 
price-incentive-type contracts and 560 were cost-plus-incentive-fee-type contracts. 
From these statistics it is our opinion that a requirement for determinations by 
the head of an agency on all cost-type and incentive-type contracts may impose a 
burden upon those officials which is not Commensurate with the benefits which 
may reasonably be expected. However, we do believe that additional control 
of this type in the use of incentive contracts would be desirable. We therefore 
suggest that the first sentence of section (j) of the bill be amended to read 
as follows: 

“The head of an agency may delegate, subject to his direction, to any other 
officer or official of that agency, any power under this chapter except the power 
to make determinations and decisions under clauses (11)—(16) of section 
2304(a), and to use incentive-type contracts under section 2306(¢).” 

Subject to this amendment, we believe the provisions of H.R. 12299 repre- 
sent necessary and desirable amendments to existing legislation. We therefore 
recommend favorable consideration of the bill. 

Mr. Wetcu. Mr. Chairman, this concludes our prepared statement. 
We will be glad to answer any questions. 

Mr. Vinson. Now, Mr. Courtney, read the first section of our bill 
and let’s see where there is any difference between the Department 
and the Comptroller. 

Section 2304 is amended to read as follows: 

Mr. Courrnety (reading) : 

(a) Purchases of and contracts for property or services covered by this chap- 
ter shall be made by formal advertising in all cases in which the use of such 
method is feasible and practicable under the existing conditions and cireum- 


stances. If use of such method is not feasible and practicable, the head of an 
agency, subject to the requirements for determinations and findings in section 
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2310, may negotiate such a purchase or contract, if— 
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Now the Department commented upon the emphasis which this sec- 
tion, as proposed, gives to the form of bidding. And I think Mr. 
Welch is prepared to comment on that. 

Mr. Vinson. Let’s see. Now let’s see what the Department said, so 
every member can understand it. 

As a matter of fact, we are presently developing a revision to our Armed Serv- 
ices Procurement Regulation to prescribe such a requirement. 

Mr. Courtney. That is right. They offered no objection to the 
principles. 

Mr. Vinson (reading) : 

Therefore, subject to my subsequent comments on subsection (i) of the bill with 
respect to determinations and findings, the Department concurs in this subsec- 
tion. 

Mr. Courtney. Mr. Chairman, the Department did not want to 
accede to the finality or lack of finality or absence of finality of deci- 
sions which are referred to in this section and in the bill appearing in 
section 2310. And with that reservation, the Department agreed to 
the substance of the amendment. 

Mr. Vinson. Then the only issue is in reference to finality of the 
decision? Now let me read it. 

Purchases of and contracts for property or services covered by this chapter 
shall be made by formal advertising in all cases in which the use of such method 
is feasible and practicable under the existing conditions and circumstances. If 
use of such method is not feasible and practicable, the head of an agency, subject 
to the requirements for determinations and findings in section 2310, may nego- 
tiate such a purchase or contract— 

Now they have no objection, the Department, to that language ? 

Mr. Courrney. With the exception of the provisions of 2310 

Mr. Vinson. Later on / 

Mr. Courtney. Yes, sir, but it is referred to in this section. 

Mr. Vinson. Now (reading) : 





Subsection. 2304(a) (1) is amended to read as follows: 

“(1) it is determined that such action is necessary in the public interest dur- 
ing a national emergency declared by the Congress or 6 months following a na- 
tional emergency hereafter declared by the president.” 

Now the Department objects to that language / 

Mr. Courtney. Tothe 6 months’ cutoff. 

Mr. Vinson. Thatisright. All right. 

Now: 

Subsection 2304(a) (14) is amended to read as follows : 


All right, we ought to pass on that. 

Mr. Courrney. Do you want, Mr. Chairman, to hear the Comptrol - 
ler’s expression on the reason for the 6 months ¢ 

Mr. Vinson. Oh, yes. All right, let’s hear you comment on the 6 
months’ phase of it. 

Mr. Weecn. All right, sir. Our comment on that begins on page 
4 of our prepared statement, at the middle of the page. 

Mr. Vinson. Yes. | Reading: | 

Section (b) of the bill would amend the authority to negotiate contracts during 
a period of national emergency, which is presently contained in section 2304 
(a)(1), so as to limit its use to emergencies declared by the Congress and to 
the first 6 months of emergencies declared by the President. 
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The present national emergency was declared by the President on December 
16, 1950, and section 2304(a) (1) is now being used primarily to negotiate three 
classes of contracts: First, unilateral set-asides for small business firms; second, 
set-asides for disaster and surplus labor area programs; and, third, experimen- 
tal, development, test, or research work with other than educational institutions 
where the contract is over $2,500 but not more than $100,000. 

Since the present national emergency was declared by the President more 
than 9 years ago, enactment of section (b) of the bill would preclude use of the 
national emergency negotiation authority for any procurement until a new 
emergency is declared by Congress or by the President. Section (d) of the bill 
would therefore authorize the negotiation of small business, labor surplus area, 
or major disaster area procurements under section 2304(a) (17), while section 
(j) of the bill would amend section 2311 so as to anthorize the delegation of 
authority to negotiate contracts up to $100,000 for experimental, development, 
test, or research work. 

We have no reason to disagree with the justification or necessity for negoti- 
ating these procurements. However, the fact that the present emergency has 
been prolonged for more than 9 years, during which time the need to negotiate 
these classes of procurements has continued to exist, would appear to raise 
some doubt as to whether the authority to continue their negotiation should 
depend upon the existence of a national emergency. We are therefore inclined 
to favor the enactment of specific permanent legislation such as is here pro- 
posed, to authorize negotiation of these classes of procurements. With such 
amendments it would appear that no present need for the use of the national 
emergency negotiation authority would exist. Consequently, to the best of our 
knowledge, the amendments proposed by sections (b), (d), and (j) would 
impose no present hardship on the military departments. 

All right, now we have the issue clear cut. 

Now, it looks like, to me—now, let’s see, they proposed an amend- 
ment in language, did they not / 

Mr. Courtney. The Department. 

Mr. Vinson (reading) : 

It is determined that such action is necessary in the public interest during a 
national emergency hereafter declared by Congress or the President. 

Now, the only difference is that 6 months after the President de- 
clared a national emergency—— 

Mr. Courtney. It would terminate. 

Mr. Vinson. Unless Congress stepped in and declared a national 
emergency, it would die. 

Mr. Courtney. That is right. 

Mr. Vinson. And the Department proposes that after he declared 
national emergency, irrespective of whether the Congress steps in, 
continues to live. 

Mr. Courrney. That is right. 

Mr. Vinson. I think our approach to it is on far sounder ground. 
Because if Congress does not step in and declare a national emergency, 
then it is not considered, in the judgment of Congress of such magni- 
tude as to warrant longer than what the statute says, 6 months. 

Mr. Courtney. Yes. 

Mr. Vinson. What comment have you to make, Mr. Kilday ? 

Mr. Kitpay. I was just wondering. The President has, under this 
language, unlimited power in determining what constitutes a national 
emergency, as I see it. 

So therefore, at the end of 6 months, couldn’t he declare another 
one, on the basis of the same determination as he had made before ? 

Mr. Vinson. I would say yes, if you are asking the question of me. 
He can declare a national emergency and continue it on. 
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But I hesitate to think he would do so if Congress did not in that 
time, knowing that his national emergency would have expired in 
6 months—if Congress did not step in to give some strength to the 
continuation of a national emergency. 

Mr. Courtney. Of course, this is a national emergency provision 
and it affects the national emergency proclamation only to the extent 
that it would involve the right and the authority to negotiate con- 
tracts generally. 

Mr. Kitpay. That is true. 

Mr. Courtney. I mean the President could not be circumscribed, 
I would not think, by any limitation whatsoever from declaring na- 
tional emergency proclamation—making national emergency procla- 
mations. But as far as this relieving the Departments from the 
provisions of this procurement act that emergency could continue 
automatically no longer than 6 months. 

Mr. Kinpay. I don’t know that I object to the 6-month provision. 
I just want to make sure that we understand the reasons for it. 

And we have always had national emergency provisions, as long 
as I know, and with no time limitation on it. 

What is our purpose’ To provide a time at which the matter 
should be reconsidered / 

Mr. Courrney. So far as this Armed Services Procurement Act is 
concerned. 

Mr. Kitpay. As I understand, this applies only to procurement. 
Whereas, there are numerous laws giving powers in the event of 
national emergency, in every category. 

Mr. Courtney. Right. 

Mr. Kinpay. I realize that. 

Mr. Vinson. Well, it looks like, to me, from what the testimony 
is, that we would be warranted in agreeing to the language that we 
have put in the bill. Because that is clear, and we know exactly what 
we are doing. 

And if conditions arise by which the President feels he should ex- 
tend it and Congress does not step in the picture, 1 would say he 
had—of course, he has the authority. 

Mr. Weicu. Mr. Chairman. 

Mr. Vinson. Yes, sir. 

Mr. Wetcn. This proposed amendment would not affect the dura- 
tion of a national emergency declared by the President. 

Mr. Kinpay. That is right. 

Mr. Wecer. It could continue on beyond 6 months, of course. But 
it would affect the right of the military departments to negotiate 
contracts—for more than 6 months after that national emergency 
is declared. 

Mr. Vinson. That is right. It would keep the faucets of other 
statutes wide open, that govern when a national emergency is declared. 

But as far as this law is concerned, it would only be for 6 months. 

Mr. Wencir. Yes, sir. 

Mr. Vinson. Now, that is clear, and the record shows that is clear. 

Now, make your statement again, so we can quote it on the floor 
of the House if anybody asks. Go ahead and state it again. Ana- 
lyze what effect it would have on the general application of other 
matters beyond this bill. 
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Mr. Wetcu. Well, I said, Mr. Chairman, this amendment would 
not affect the duration of an emergency declared by the President. 
What it would affect would be the length of time that the military 
departments could use the negotiation authority after a national 
emergency was declared by the President. That length of time could 
not exceed 6 months. 

Mr. Vinson. Then the application of the 6 months only is to this 
law, the procurement statute. 

Mr. Wetcn. That is correct. 

Mr. Vinson. All right. 

Now, we all understand that. All right. 

Mr. Bares. But, Mr. Chairman. 

Mr. Vinson. Yes, sir. 

Mr. Bares. I think that summation is correct. 

And I think it is also true that now we have gone through a period 
of 9 years of continued emergency, which will probably continue to 
exist during our lifetime. 

Now, if there are only three particular areas that are used for this 
purpose, then it seems to me it should be in permanent law. And that 
is the purpose in section (d). 

Mr. Wetcu. We are making a permanent provision for the continu- 
ation of negotiation authority for these three areas elsewhere in the 
bill. 

Mr. Bares. And they are not using it in other respects now. 

Mr. Weiter. That is correct. 

Mr. Bares. Then it seems to me that it should have a degree of 
permanency. 

Mr. Vinson. You mean in these three instances ? 

Mr. Bares. In these three instances. 

Mr. Vinson. They are later on taken care of in the bill, and which 
does make it permanent. 

Mr. Bares. Therefore, there is no need for the general authority at 
the present time. 

Mr. Wetcu. Not at the present time. 

Mr. Bares. If we take care of these three. 

Mr. Vinson. Yes. 

Mr. Kinpay. Now, that is true, isn’t it, Mr. Welch, that that is the 
only thing that would be affected ? 

In other words, the bare existence of a national emergency does not 
in anywise limit your power, the Comptroller General's power, in pass- 
ing upon the legality of contracts, payments, and so on / 

Mr. Weicu. Well, only to the extent that it permits negotiation, that 
is, could be used to permit negotiation of contracts which otherwise 
should be advertised. 

And of course we have more authority to question advertising pro- 
cedures than we do negotation procedures. 

Mr. Kitpay. So that the very existence of the national emergency 
does limit your power to step in, where an act is not in accordance with 
the provision of law? 

Mr. Wevcnu. In that indirect manner. 

Mr. Courtney. Well, Mr. Chairman, and Mr, Kilday, let me ask a 
question. 
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If the powers of negotiating are exercised under section (1), which 
is the nattonal emergency proclamation, then the requirements that are 
contained in many of the other sections, specifically (11) through (16), 
can be waived. 

By that, I mean that there are certain requirements for findings by 
the Secretar y under exception (14). 

Mr. Kitpay. What Secretary? Which Secretary? The service 
Secretaries ¢ 

Mr. Courtney. The service Secretaries; yes. 

Now, there are some restrictions. Not many, it is true, but very 
important in some instances. 

This came up in connection with the award of a destroyer contract, 
which was done under section (1), the national emergency authority. 

Had the authority been that of exception (16) of the act, it would 
have required a specific determination and finding of the Secretary, 
himself. 

Now, thre are several other instances of that kind. 

The difference, then, is simply whether or not you comply with the 
specific exception to which the act or the negotiation will be normally 
subject, or whether you use section (1) and waive them completely. 

Mr. Kinpay. If you don’t have a national emergency in existence, 
the Comptroller General could step in and question the legality of the 
award? But with the existence of the national emergency, that power 
rests within the Secretary of the military department? Is that cor- 
rect or not / 

Mr. Wetcu. With the existence of the national emergency, the de- 
partments have more authority to negotiate than they otherwise would 
have. Because this section, as it now stands, would permit negotiation 
in any case where the Department determined that it was in the na- 
tional interest to negotiate. 

Mr. Bares. But is is not being used for any other purpose. 

Mr. Wevcu. It is not being used. They have curtailed their use 
down tothe three instances we referred to. 

Mr. Kinpay. That is just exactly the point I am trying to get at. 

Mr. Wetcnu. Yes. 

Mr. Kinpay. They are not using it. 

But suppose in an individual case they just went ahead and used it 
anyway. Then youcouldn’t step in, could you / 

Mr. Weicu. That is the point. 

Mr. Kinpay. That is the point I have been trying to develop all 
along. 

Mr. Wercnu. It can be used. 

Mr. Bares. Mr. Chairman, on that point ? 

If the world situation should deteriorate more than it is, once this 
bill is enacted, then it will be necessary to pass or indicate there is an 
emergency if these other things which had been used under section (1) 

can then become legal / 

Mr. Weicu. Well, except they could accomplish the same thing 
under a national emergency declared by the President for the first 6 
months. 

Mr. Bares. Now wait. We have a national emergency. 
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Mr. Wetcu. This would say hereafter declared by the President or 
Congress. 

Mr. Bares. Well, we have a national emergency now. 

Mr. Wetcu. Yes. 

Mr. Barres. Now, say the situation gets a little bit more difficult, 
and somebody wanted to invoke the same type of provisions that we 
exercised before, in other types of cases other than these three, then 
it would be necessary for the Congress to act. 

Mr. Smarr. The President. 

Mr. Wetcnu. Unless the President declared a new national emer- 
gency—— 

Mr. Kinpay. For 6 months. 

Mr. Bares. What is the purpose of a new one? Fle already de- 
clared an emergency. 

Mr. Kiipay. If the law becomes law, it would be terminated in 6 
months. 

Mr. Bares. Would he declare one only for the purpose of this bill? 

Mr. Weicu. I suppose he would. If he didn’t, Congress would 
have to, before this authority could be used. 

Mr. Bares. That is what you want, that Congress would have to 
declare an emergency. 

Mr. Wetcn. You are right. 

Mr. Vinson. Now, let’s take subsection 2304. It reads as follows: 

(14) the purchase or contract is for technical or special property that he 
determines to require a Substantial initial investment or an extended period of 
preparation for manufacture, and for which he determines that formal adver- 
tising would result in excessive cost to the Government by reason of duplication 
of investment or would result in duplication of necessary preparation which 
would unduly delay the procurement of the property. 

Now, let’s see. Read back section (14) as it is today. 

Mr. Courtney. Section (14), today, reads: 

The purchase or contract is for technical or special property that he determines 
to require a substantial initial investment or an extended period of preparation 
for manufacture and for which he determines that formal advertising and com- 
petitive bidding might require duplication of investment or preparation already 
imade or would unduly delay the procurement of that property. 

Mr. Vinson. Now, what comment did the Department have to make 
in regard to it? 

Mr. Courtney. The comment of the Department had to do with the 
use of the word “result”, on line 15. 

The Department would add the words “likely to result”. 

Mr. Kiupay. Instead of “would”. 

Mr. Courtney. Instead of “would result”. 

Mr. Kuirpay. And substituting for “excessive” the word 
“additional”. 

Mr. Courrnrey. And they would take the word “excessive” out and 
substitute the word “additional”. 

Mr. Vinson. “Additional”. 

What comment does the Comptroller have to that suggestion ? 

Mr. Weicu. We would agree that the change to the word “addi- 
tional” from the word “excessive” is a beneficial change. 
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We would not object to the other change—that is, the change from 
“would” to “would be likely to”, because we do realize that there can 
be instances where they would not know for certain that 

Mr. Vinson. Mr. Courtney, you have the amendments that the 
Department suggested ¢ 

Mr. Courtney. Yes, sir. 

Mr. Vinson. Read them out, so we can put them in our bill. 

Mr. Courtney. They weren’t presented formally. I have interlined 
them in the bill. 

On line 15, page 2, after the word “would”, add the words “likely to 
result in” and strike the word “excessive” and substitute the word 
“additional”. 

Mr. Vinson. Now, does that meet the viewpoint of the Comptroller's 
office ¢ 

Mr. Weicn. Yes, sir, it does. 

Mr. Vinson. All right. 

Mr. Wevcu. I would like to add this, that while we realize that 
there are cases where they wouldn’t have any assurance that adver- 
tising would produce better or equal results, we do think that there 
could be some cases where that would not be true. But basically, we 
agree with these proposed changes. 

Mr. Vinson. All right. 

Now, take section (d). 

Before you read that, let’s read what the present law is. 

Mr. Courrney. The present law is—Exception (17) “Negotiation 
of the purchase or contract is otherwise authorized by law”. 

Mr. Vinson. Now, let’s see what this says. 

Mr. Courrney. This proposes— 





otherwise authorized by law, or when in furtherance of small business, labor 
surplus area, or major disaster area programs, the agency head determines that 
supplies or services are to be procured from small business concerns, from 
concerns which will perform the contracts substantially within labor surplus 
areas as determined by the Secretary of Labor, or from concerns which will 
perform the contracts substantially within areas of major disaster as determined 
by the President. 

Mr. Vinson. All right. 

Now, there was a suggested amendment by Mr. Huddleston when we 
were discussing this. Now, what is his amendment ? 

Mr. Courtney. That is on page 3, line 1, after the word “concerns” 
add the words “as determined by the Administrator of the Small 
Business Administration”—this is the legal designation, Mr. Huddle- 
ston—comma “from concerns”, and the paragraph continues. 

In other words, the determination of the small business concern 
would be made by the Administrator of the Small Business Adminis- 
tration. 

Mr. Vinson. I understand. 

You have three determinations: small business determinations, Sec- 
retary of Labor determinations, and Presidential determinations. 

Mr. Courrney. Yes, sir. 

Mr. Vinson. Now, any comments from you, Mr. General Counsel ? 

Mr. Wexcu. No, sir. We think that would be a beneficial change. 
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Mr. Vinson. All right. 

Mr. Bares. Well, “as determined by the Small Business Adminis- 

tration” 
Mr. Sanpwec. By the Administrator of the Small Business Admin- 

istration. 

Mr. Vinson (reading) : 





As determined by the Administrator of the Small Business Administration. 


Mr. Bares. Doesn’t the Department of Commerce also promulgate 
a list which indicates what small business is? 

Mr. Wetcu. I don’t believe so. 

Under the law, the Small Business Act, the Small Business Admin- 
istrator has the authority to determine who is and who is not small 
business, and his determination is conclusive under the law. 

Mr. Bares. Now, that is in varied degree, depending upon the 
particular industry. 

Mr. Wetcu. Yes. 

Mr. Bares. Or is that the 500 figure? 

Mr. Courtney. No. 

Mr. Wetcu. Well, there are several factors they take into considera- 
tion: the number of employees, the question of whether or not a 
particular business is dominant in its industry, and factors such as 
that. 

Mr. Vinson. Could he 

Mr. Bares. Let me finish that line of questioning, Mr. Chairman, to 
make certain. 

I saw the figures at the Department of Commerce, but—they might 
have been compiled and established by the Small Business Adminis- 
tration. But they use the figure 500, and also this graduated scale, 
depending upon the type of business. 

Mr. Wetcu. Yes. 

Mr. Bates. Small Business does all of that ? 

Mr. Wetcu. Yes. 

Mr. Bares. All right. 

Mr. Vinson. Now, for the record, will you put in the record what 
the Administrator of Small Business determines and classifies as 
small business / 

Mr. Wetcu. We will be glad to furnish that information, Mr. 
Chairman. 

Mr. Vinson. Put that in the record, and what you determine, be- 
cause you have a voice in it. 

Of course, do you find yourself in complete accord with the deter- 
mination of the Administrator ? 

Mr. Wencn. I think, as a matter of law, Mr. Chairman, we have 
no authority to question his determination. 

Mr. Vinson. All right, then you follow his determination ? 

Mr. Wetcu. Yes, sir. 

Mr. Vinson. Then you put it in the record now, so we will try to 
get some record somewhere as to what constitutes small business. 

Mr. Bares. That is right. 

Mr. Vinson. We have this 500 in each individual plant, and every- 
thing. It should have been defined by law a long time ago. It has 
never been defined. 
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Mr. Weucn. Excuse me. There is a definite formula or regulation 
now which sets out these factors, and we will furnish that information. 

Mr. Vinson. All right, good. 

(The information requested is as follows :) 

{[Rev. 1] 
Parr 121—SMALL BUSINESS SIZE STANDARDS 

The Small Business Size Standards (23 F.R. 10514), as amended (24 F.R. 
1246) is hereby rescinded in its entirety and the following is substituted in lieu 
thereof: 


See, 
121.3 Statutory provisions. 
121,3-1 Purpose. 
121.3-2 Definition of terms. 
121.3-3 Organization. 
121.3-4 Application for size determination and Small Business Certificate. 
121.3—5 Protest of small business status. 
121.5-6 Appeals. 
121.3—7 Differential for Alaska. 
121.3-—8 Definition of small business for Government procurement. 
121.3-9 Definition of small business for sales of Government property. 
121.3-10 Definition of small business for SBA business loans. 
121.3-11 Definition of small business for investment companies. 
a) 72 Stat. 


AUTHORITY : § § 121.3 through 121.3—11 issued under Pub, Law 85-536 sec. 5, 
§ 121.3 Statutory provisions 

Sec. 3. For the purposes of this Act, a small business concern shall be deemed 
to be one which is independently owned and operated and which is not dominant 
in its field of operation. In addition to the foregoing criteria the Adminis- 
trator, in making a detailed definition, may use these criteria, among others: 
Number of employees and dollar volume of business. Where the number of 
employees is used as one of the criteria in making such definition for any 
of the purposes of this Act, the maximum number of employees which a small 
business concern may have nuder the definition shall vary from industry to 
industry to the extent necessary to reflect differing characteristics of such 
industries and to take proper account of other relevant factors. 

” * a * * * + 

Sec. 8(b) It shall also be the duty of the Administration and it is hereby 
empowered, whenever, it determines such action is necessary 

(6G) To determine within any industry the concerns, firms, persons, corpora- 
tions, partnerships, cooperatives, or other business enterprises which are to 
be designated “small business concerns” for the purpose of effectuating the 
provisions of this Act. To carry out this purpose the Administrator, when 
requested to do so, shall issue in response to each such request an appropriate 
certificate certifying an individual concern as a “small business concern” in 
accordance with the criteria expressed in this Act. Any such certificate shall 
be subject to revocation when the concern covered thereby ceases to be a 
“small business concern.” Offices of the Government having procurement or 
lending powers, or engaging in the disposal of Federal property or allocating 
materials or supplies, or promulgating regulations affecting the distribution 
of materials or supplies, shall accept as conclusive the Administration’s deter- 
mination as to which enterprises are to be designated “small business concerns,” 
as authorized and directed under this paragraph. 
§ 121.3-1 Purpose 

This regulation establishes criteria and procedures to define and determine 
which concerns are “small business concerns” within the meaning of the Small 
Business Act, as amended (hereinafter referred to as the “Act”). 
§ 121.3-2 Definition of terms 

(a) “Affiliates: Business concerns are affiliates of each other when either 
directly or indirectly (1) one concern (other than an investment company 
licensed under the Small Business Investment Act of 1958 or registered under 
the Investment Company Act of 1940, as amended), controls or has the power 
to control the other, or (2) a third party (other than an investment company 
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licensed under the Small Business Investment Act of 1958 or registered under 
the Investment Company Act of 1940, as amended), controls or has the power 
to control both. In determining whether concerns are independently owned 
and operated and whether or not affiliation exists, consideration shall be given 
to all appropriate factors including common ownership, common management 
and contractual relationships. 

(b) “Annual sales or annual receipts” means the annual sales or annual 
receipts of a concern and its affiliates during its most recently completed fiscal 
year. 

(c) “Crude-oil capacity” means the maximum daily average crude through- 
put of a refinery in complete operation, with allowance for necessary shutdown 
time for routine maintenance, repairs, etc. It approximates the maximum daily 
average crude runs to stills that can be maintained for an extended period. 

(d) “Certificate of competency” means a certificate issued by SBA pursuant 
to the authority contained in section 8(b) (7) of the Act stating that the holder 
of the certificate is competent as to capacity and credit, to perform a specific 
Government procurement or sales contract. 

(e) “Concern” means any business entity, including but not limited to, an 
individual, partnership, corporation, joint venture, association, or cooperative. 

(f) “Contracting Officer” means the person executing a particular contract 
on behalf of the Government, and any other employee who is properly designated 
Contracting Officer; the term includes the authorized representative of a Con- 
tracting Officer acting within the limits of his authority. 

(g) “Nonmanufacturer” means any concern which in connection with a specific 
rovernment procurement contract, other than a construction or service contract, 
does not manufacture, produce, or furnish the products or services required 
to be furnished by such procurement. Nonmanufacturer includes a concern 
which can furnish the products or services referred to in the specific procure- 
ment but does not manufacture, produce, or furnish such products or services in 
connection with that procurement. 

(h) A concern is “not dominant in its field of operation” when it does not 
exercise a controlling or major influence in a kind of business activity in which 
a number of business concerns are primarily engaged. In determining whether 
dominance exists, consideration shall be given to all appropriate factors in- 
cluding volume of business, number of employees, financial resources, competitive 
status or position, ownership or control of materials, processes, patents and 
license agreements, facilities, sales territory, and nature of business activity. 

(i) “Number of employees,” except as SBA otherwise determines in a par- 
ticular industry or part thereof, means the average employment of any concern 
and its affiliates based on the number of persons employed during the pay period 
ending nearest the 15th day of the third month in each calendar quarter for the 
preceding four quarters. If a concern has not been in existence for four full 
calendar quarters, “number of employees” means the average employment of 
such concern and its affiliates during the period such concern has been in exist- 
ence based on the number of persons employed during the pay period ending 
nearest the 15th day of each month. 

(j) “Small Business Certificate’ means a certificate issued by SBA pursuant 
to the authority contained in sections 3 and 8(b) (6) of the Act certifying that 
the holder of the certificate is a small business concern for the purpose of Gov- 
ernment procurement and in accordance with the terms of the certificate. 

(k) “United States’ as used in this regulation includes the several States, 
the Territories and possessions of the United States, the Commonwealth of Puerto 
Rico, and the District of Columbia. 

§121.3-3 Organization 

(a) Size determinations and the related activities authorized by sections 3 
and 8(b) (6) of the Act is administered through the Office of Economic Adviser, 
Small Business Administration, Washington 25, D.C. The Director of this 
Office is responsible for recommending size standards, issuing Small Business 
Certificates, and making size determinations on original applications and upon 
appeals. In addition, the SBA Regional Directors may make certain size 
determinations as set forth in this part. 

(b) An application for a size determination or Small Business Certificate shall 
be submitted to SBA in accordance with the regulations contained in this part. 


§121.3-4 Application for size determination and Small Business Certificate 


(a) An application for a size determination or Small Business Certificate shall 
be submitted on SBA Form 355, in triplicate, to any SBA field office serving the 
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area in which the applicant is located. The application must be complete and 
uny supporting materials must be attached thereto. Detailed instructions on 
filling out application Form 355 are attached thereto. 

(b) Completed SBA Forms 355 involving requests for Small Business Certifi- 
cates or questions of dominance shall be reviewed by the Regional Director and 
Regional Counsel to develop additional facts, if necessary, and then shall be 
forwarded, without action, to the Office of Economic Adviser. All Small Busi- 
ness Certificates and determinations on questions of dominance will be issued 
by the Office of Economic Adviser. 

(c) Completed SBA Forms 355 involving questions of affiliation shall be re- 
viewed by the Regional Director and Regional Counsel in order to develop addi- 
tional facts, if necessary, and said Regional Director may issue determinations 
on the applications or may request that such determination be made by the 
Office of Economic Adviser. 

(d) Completed SBA Forms 355 which are submitted for a determination as to 
whether the requirements of § 121.3-8 (a) or (b), § 121.3-9, or § 121.3-10 have 
been met, shall be reviewed by the Regional Director and Regional Counsel. 
If it is clearly shown that the applicant meets such requirements and if the size 
status of the concern is not being questioned, the Regional Director may issue 
the necessary determinations including advice to the applicant that it may rep- 
resent that it is a small business on Government bidding forms in accordance 
with § 121.3-8(d) or § 121.3-9(c). 

§ 121.38-5 Protest of small business status. 

(a) Any Contracting Officer, bidder or offerer may, prior to award, question the 
small business status of the apparently successful bidder or offerer by sending a 
written protest to the SBA Regional Director for the region in which the appar- 
ently successful bidder or offerer has its principal place of business. Such pro- 
test shall contain a statement of the basis for the protest and the facts neces- 
sary to support the protest. The Regional Director shall promptly notify the 
Contracting Officer of the date such protest was received and will advise the 
bidder in question that its size status is under review. 

(b) SBA will, within ten days, if possible, after receipt of a protest, investigate 
and determine the small business status of the apparently successful bidder 
and notify the Contracting Officer, the protester, and the apparently successful 
bidder of its decision. 


§ 121.3-6 Appeals 

Any Contracting Officer, bidder or offerer, who has questioned the small busi- 
ness status of a concern pursuant to §121.3-5, or any concern which has been 
denied small business status by SBA may appeal a size determination by filing an 
appeal with the Director, Office of Economic Adviser, Small Business Adminis- 
tration, Washington 25, D.C. The appeal must be in writing, signed by the 
applicant, or its authorized representative, and shall contain the basis therefor, 
together with any new supporting facts. 

§ 121.3-7 Differential for Alaska 

If the applicant for a size determination is a concern located in Alaska, then, 
whenever “annual sales or annual receipts” are used in any size definition 
contained in this part, said dollar limitation shall be increased by twenty-five 
percent (25%) of the amount set forth therein. 

§ 121.8-8 Definition of small business for Government procurement 

(a) Small business definitions. A small business concern for the purpose of 
Government procurement is a business concern, including its affiliates, which is 
independently owned and operated, is not dominant in its field of operation and 
can further qualify under the following criteria : 

(1) General definition. Any business concern (not otherwise defined in this 
section) is small if: (i) Its number of employees does not exceed 500 persons or 
(ii) it is certified as a small business concern by SBA. 

(2) Construction industry. Any business concern in the construction industry 
is small if its average annual receipts for the preceding three fiscal years do not 
exceed $5,000,000. 

(3) Food canning aod preserving industry. Any business concern in the food 
canning and preserving industry is small if its number of employees does not ex- 
ceed 500 persons exclusive of agricultural labor as defined in subsection (k) of the 
Federal Unemployment Tax Act, 68A Stat. 454, 26 U.S.C. (I.R.C. 1954) 3306. 
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(4) Petroleum refining industry. Any business concern in the petroleum re- 
fining industry is small if its number of employees does not exceed 1,000 persons 
and it does not have more than 30,000 barrels-per-day crude-oil capacity from 
owned and leased facilities. 

(b) Definition of a small business non-manufacturer. Any concern which sub- 
mits a bid or offer in its own name, other than a construction or service contract, 
but which proposes to furnish a product not manufactured by said bidder or 
offerer, is deemed to be a small business concern when : 

(1) It is a small business concern within the meaning of paragraph (a) of 
this section, and 

(2) In the case of Government procurement reserved for or involving the 
preferential treatment of small businesses or one involving equal bids, such 
non-manufacturer shall furnish in the performance of the contract the products 
of a small business manufacturer or producer which products are manufactured 
or produced in the United States: Provided, however, If the goods to be fur- 
nished are wool, worsted, knitwear, duck, webbing and thread (spinning and 
finishing), non-manufacturers (dealers and converters) shall furnish such prod- 
ucts which have been manufactured or produced by a small weaver (small 
knitter for knitwear) and, if finishing is required, by a small finisher. 

(c) Small Business Certificates. Any concern employing more than 500 per- 
sons but not more than 1,000 persons engaged in an industry or a field of opera- 
tion characterized by a large number of employees, may apply to the SBA field 
office nearest to such concern’s principal place of business for a Small Business 
Certificate in accordance with the requirements of § 121.3—-4. Small Business 
Certificates may be issued to such concerns if it is determined by SBA that the 
applicant, together with its affiliates, is a small business in its industry or field 
of operation and the issuance of such a certificate would be in accordance with 
the intent and purpose of the Act. The holder of such certificate will then qual- 
ify subject to the terms of the certificate as a small business concern for Govern- 
ment procurement purposes. Whenever a Small Business Certificate is issued by 
SBA the industry or field of operation of the concern so certified shall be published 
in Schedule B of this part. 

(d) Self certification by a small business. In the submission of a bid or 
proposal on a Government procurement, a concern which meets the criteria of 
paragraph (a) or (b) of this section may represent that it is a small business. 
In the absence of a written protest, such concern shall be deemed to be a small 
business for the purpose of the specific Government procurement involved. 

§ 1213-9 Definition of small business for sales of Government property. 

(a) General definition. |Reserved] 

(b) Sales of Government-owned timber. (1) In connection with the sale of 
Government-owned timber a small business is a concern that : 

(i) Is primarily engaged in the logging or forest products industry : 

(ii) Is independently owned and operated ; 

(iii) Is not dominant in its field of operation ; and 

(iv) Together with its affiliates employs not more than 100 persons. 

(2) Any concern which submits bids or offers for the purchase of Government- 
owned timber in its own name but which proposes to resell such timber in the 
form of logs, bolts, pulpwood or similar products is a small business concern only 
when : 

(i) It is a small business concern within the meaning of subparagraph (1) 
of this paragraph, and 

(ii) In the case of Government sales reserved for or involving the preferen- 
tial treatment of small businesses, such purchase is not financed by or through 
a concern which is not small within the meaning of § 121.3-8 or, if the purchase 
is financed by a business in the forest products industry, this section. 

(c) Self certification of a small business. In the submission of a bid or pro- 
posal for the purchase of Government-owned property, a concern which meets 
the criteria of paragraph (b) of this section, may represent that it is a small 
business. In the absence of a written protest, such concern, shall be deemed 
to be a small business for the purpose of the specific Government sale involved. 


§ 121.3-10 Definition of small business for SBA business loans. 

A small business concern for the purpose of receiving a SBA business loan 
is a business concern, including its affiliates, which is independently owned and 
operated, is not dominant in its field of operation and can further qualfy under 
the following criteria: 
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(a) Certificate of competency. A concern which has been issued a certificate of 
competency is a small business concern for the purpose of a SBA business loan. 

(b) Construction. Any concern primarily engaged in construction is small if 
its average annual receipts are $5,000,000 or less for the preceding three fiscal 
years. 

(c) Food canning and preserving industry. Any concern primarily engaged 
in the food canning and preserving industry is small if its number of employees 
does not exceed 500 persons exclusive of agricultural labor as defined in subsec- 
tion (k) of the Federal Unemployment Tax Act, 68A Stat. 454, 26 U.S.C. (I.R.C. 
1954) 3306. 

(d) Manufacturing. Any manufacturing concern is classified : 

(1) Assmallif it employs 250 or fewer employees ; 

(2) As large if it employs more than 1,000 employees ; 

(3) Either as small or large, depending on its industry and in accordance with 
the employment size standards set forth in Schedule “A” of this part, if it em- 
ploys more than 250 but not more than 1,000 employees. 

(e) Retail, Any retail concern is classified : 

(1) Assmall if its annual sales are $1,000,000 or less ; 

(2) As small if it is primarily engaged in making retail sales of groceries and 
fresh meats and its annual sales are $2,000,000 or less ; 

(3) As small if it is primarily engaged in making retail sales of new or used 
motor vehicles and its aunual sales are $3,000,000 or less. 

(f) Service trades, Any service trades concern is small if its annual receipts 
are $1,000,000 or less except that any hotel or power laundry is small if its annual 
receipts are $2,000,000 or less. 

(g) Taxicabs. Any taxicab concern is small if its annual receipts are $1,000,- 
000 or less. 

(h) Trucking and warehousing. Any trucking and warehousing (local and 
long distance) concern is small if its annual receipts are $3,000,000 or less. 

(i) Wholesale. Any wholesale concern is small if its annual dollar volume of 
sales is $5,000,000 or less. Any wholesale concern also engaged in manufactur- 
ing is not a “small business Concern” unless it so qualifies under both the manu- 
facturing and wholesaling standards. 

(j) Other standards, If a concern is engaged in the production of a number 
of products or the providing of a variety of services which are classified into 
different industries, the appropriate standard to be used is that which has been 
established for the industry or activity in which it is primarily engaged. If 
no standard for an industry or activity has been set out in this regulation, a 
concern seeking a size determination should submit SBA Form 355 to the SBA 
field office serving the area in which the applicant is located. 


§ 121.3-11 Definition of small business for investment companies. 


See § 107.103-1 of this chapter. 
This regulation shall become effective on May 22, 1959, 


SCHEDULE A—Employment size standards pursant to § 121.8-10(d)(3 


Census 


Classifi- Industry Employment size standard (number of 
cation employees) ! 
Code 


APPAREL AND RELATED PRODUCTS 





2389 | Apparel, n.e.c.? 250 
2393 Bags, textile 259 
Belts 250 
Blouses 2ARD 
Canvas products 250 
Clothing, sheep-lined and leather 250 
Clothing, men’s and boys’, n.c.c 250 
Coats, children’s 250 
Corsets and allied garments 250 
2391 | Curtains and draperies 205 | 
2361 Dresses, children's 250 | 
2334 | Dresses, dozen price 250 
2333 | Dresses, unit price 250 | Se 
2398  Embroideries, except Schiffii 250 | 
22907 Embroiderics, Schiffli-machine 250 | Pa oe : 
2371 |) Fur goods 250 | ee eS 
2381 | Gloves, dress, fabric 250 | _. Pes, 
2382 | Gloves, work, fabric he eel 2 aia 


See footnotes at end of table, p. 6120, 
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SCHEDULE A—F mployment size standards pursuant to § 121.3-10(d)(3)—Continued SL 
Census 
Classifi- Industry Employment size standard (number of 
cation employees) 
Code 
APPAREL AND RELATED PRODUCTS—continued 
EE Ee ee an ee 
2326 | Hat and cap materials. : : Ae 
2325 | Hats, cloth, men’s and boys’ ae pec eeteesel Leet 
2392 —~ oaiggaaaeatg n.e.c Fy CRG ee ene ee 
3: Sa a 
2: Neckwear, me n’s and kes lap ge es 
. Neckwear and searfs, women’s______________- 
2385 | Outer garments, a Weise bowen diss 
2369 | Outerwear, childre n’ S, M2.C...<.2n~< i See 
2339 Outerwear, women’s, n.e.c___- ae : : 
2384 | Robes and dressing gowns ea aS 
2321 | Shirts, dress, and nightwear, men’s..__-.....-_- 
2328 | Shirts, work ~ Ne Ae 
9312 | Suit and coat findings. - 
2311 | Suits and coats, men’s and boys’ 
2337 | Suits, coats, and skirts, women’s_.--- 
2383 | Suspenders and garters died 
2399 | Textile products, fabricated, n.e.c_ 
2396 | Trimmings and art goods________- orem 
2327 | Trousers, separate ere 
2395 | Tucking, ple ating and hemstitching __- 
2322 | Underwear, men’s and boys’ ; 
2341 | Underwear, women’s and children’s __ 
CHEMICALS AND ALLIED PRODUCTS 
SST) Aes, SRS ces See aes ee 
IN CRIN ono oad cd brits oensewnnenesecn| nieces 
2831 | Biological products___--......-_-- Stee Pt sient os 
ee Oe ‘ EC Lashed 
2890 | Chemical products, n.e.c. ............-..............- 
2842 | Cleaning and polishing products. OSE EE ET SSD. 
2852 | C olor pigments, a OE REE 5 shone 
2822 | Colors, organic, and intermediates......_______- ; i ; 5 
meal } Sopenes Gooal-4er) crudes........-.._.......-.........-- || ee . 
Se LE SE a ERS Oe We ae) eA | eae | 1,000 
2871 | Fertilizers. __- A erties Di pS Re: pe oe fas OD od 
2872 | Fertilizers (mixing only) _- es eA) Re Ee ee Sey a 
2825 | Fibers, synthetic. ___- Sela bikie d ci : 
2896 | Gases, compre ssed and liquefied_____- eee sibeieh< 
RE eee 
EEE ES Ae ee 
OB ee a ene aa 
2861 | Hardwood distillation ............_- a ew Sie 
2891 | Ink, printing ----- iemmaiaen Laan 
2819 | Inorganic chemicals, industrial, n.e.c_.___-_____-__- 
2897 | Insecticides and fungicides__--_- ore Peer |e 
2833 | Medicinal chemicals, including botanicals. _____- ee: es 
OO Ee OO eee ; 
2882 | Oil mills, ne hal Se, Sd da EE, (i ae 
Se Sh wdeennacanwe | 
Sees | OM is, VORNADIC, 01.,0.0......0005000000626560202-.-- 
ES ES ee ae eee 
2843. | Oils and assistants, ‘sulfonated________ ete RSS 
2892 Oils, essential...-..--. 
2829 | Organic chemicals, industrial, n.e. | 
Oo ee es 
2834 | Pharmaceutical preparations z “§ 
2893 | Plastics materials and elastometers, except ‘sy mnthetic 
i 
en bic ube cena e at eh Aes 
RTE Po. cede Cidiubtndadinaecscneweetctedsosecccoused iwiaamiediote 
i ee ios 
EES UO QE 
ee clean ockneaceeocaedeccsences 
2265 | Tanning and dyeing materials........................ 
nin resresisknipinesnsic muewieininn dere mana mermameennveerd 500 |___- 
eS ae eae TY, ee he, DDS. Satie s ak 
ELECTRICAL MACHINERY 
3621 | Appliances, electrical. .--.-..--------------------- ween] neon nn enn|eece cence 1) NB en 
3692 | Batteries, primary (dry and wet)_-.__..__.._________- [Rea ES FREER LS Ln ae 1,000 
et attain Ohta ~..--..._...-.-......---...- Beeler. aie meee: CO seni 
3612 | Carbon and graphite Resp Snes onieiccsenthsws~ lekseeancnbheooscane : i pea 
3669 | Communication equipment, n.e.c____-__.-_._._____. oe £6 Fane yl Be 
3616 | Control apparatus, electrical__-.__....__.____________- aS re ee ee 
3699 ! Electrical products, n.e.c. ...........-..-.-.-2.--.-.-- ee eet Oaks SSR eae 





See footnotes at end of table, p. 6120. 
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ScHEDULE A—F mployment size standards pursuant to 





§ 121.3-10(d) (3)—Continued SL 





Census 
Classifi- 
cation 
Code 


3641 
3619 
3651 
3613 
3614 
3663 
3661 





3664 | 


3615 
3662 
3617 
3631 
3611 
3693 





Industry 


Employment size standard (number of 
employees) ! 





| Corn wet milling 


ELECTRICAL MACHINERY—continued 


Engine electrical equipment. 
Industrial apparatus, electrical, n.e.c 
Lamps, electric (bulbs)...................---. ae aa 

Measuring instruments, electrical_............-.-.---- 
ee oo no ceccprsinnavcideseumnnnce 
Phonograph records. 
Radios and related products. _-.............---------- 





Telephone and telegraph sig amaneataan 
Transformers. eee ee ask istmcdsticontea 
Tubes, electronic Se 
Welding apparatus, electrical. 

Wire and cable, insulated ‘ x 
Wiring devices and supplies Eiemtsgienla fae 
X-ray and therapeutic apparatus 


FARRICATED METAL PRODUCTS 


Barrels, drums and pails, metal___- : ecietiouseiatint 
Boiler shop products 
Bolts, nuts, washers and rivets 
Cutlery __- 

Doors, sash and trim, metal 
Enameling and lacquering-- 
Engraving on metal ~ Se catia 
Files ave 

Foil, metal 

Galvanizing -- 

Hardware, n.e.c 

Heating and cooking equipment, n.e.c 
Lighting fixtures : 
Metal products, fabricated, n.e.c_ __-- ‘ 
Nails and spikes : 

Plating and polishing 

Plumbing fixtures and fittings 

Safes and vaults 

Saws and saw blades, hand. 

Screw-machine products 

Sheet-metal work : 

Stampings, metal__---- ha tiek 

Steel springs . . _ 
Structural and ornamental produc ts 

Tin cans and other tinware- 

Tools, edge . wins 

Tools, hand, n.e.c 

7) ubes, collapsible 

Vitreous-enameled products- 

Wirework, n.e.c ae _ ihe eae 


FOOD AND KINDRED PRODUCTS 


Animal feeds, prepared__-........---- 

Beer and ale_- = 

Biscuits, crackers and pre tzels iit saitcasa 5 
Bread and other bakery products........-- Re 
Butter, creamery “* ws . 
Cereal breakfast foods - ---- 
Cheese, natural... 

Chewing gum } 
Chocolate and cocoa products. ____- 
Confectionery roduots. ....... 


Dairy products, special al. (eeccuee peasenakee 
Fish, cured------.--- 2s 
Flavorings. - ia Rane 
Flour and meal.___------- 
Flour mixes - - _-- 


| Food preparations, miscellaneous, n.e.c_-.---.-----__- 





Fruits and vegetables, canned 
Fruits and vegetables, dehydrated____________________ 


Fruits and vegetables, frozen ----_.....----------------| 


Ice, manufactured... 
ee ee : 
Rs, SIIB hoe nn eee mene ieee 
Liquor, distilled. 


M am and spaghetti + ee ge Do nh ays : | 





Tae) Voesrlege rj i 
PRICE ey See hy Seen 
PP SEER: (STL snail dbeibiin ide 1,000 
Sade ashial RETR Sinaia 
eae ee |e ackainnbl 7 | ee 
SN |nco-eame-- epee 
Siegen iebaieintaiee Wee a 
ESE ee RE erin: 1,000 











500 snageeuas 
Bee tsuin wits - 
iilacainsonie’ RD Roiacis annie oe eee 
| SNE -babticeiad cata 
| ere eee <ehweoe 
BOP ie canstnieh cacdawabals capi as 
. sinlindiaie eel 750 | an 
SDE cesisscaids i : 
250 a manbesegitia ~ 
250 |-.- 4 eerie ct centancns 
| | ee ib teu neers 
ree, SERED Re 
8 ae Bs Bos Res 
500 .| 4 
EE 2) Fee ee —— 
| 500 ae . veers 
: | SSS Pas 
250 Dia 
250 ai (inc astineeG Mende vaio teisihians 
se ES MEG RRR 
250 densimaie Ribbit SEE Re ae 
oe x 1) Peete nat | Sapient 
eet Ceneenn, Sea = 
Gaesauews ear 1, 000 
250 | sibs nok andateed heel | hah highalias 
250 | Sel) ie ea 
250 ad -}- — “ 
250 aati s eenbedmsh tne Re wee ‘ 
250 | PS aieccna ace 











See footnotes at end of table, p. 6120. 
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SCHEDULE A—F mployment size standards pursuant to § 121.3-10(d)(3) 





Census 
Classifi- Industry 
cation | 
Code | 








| FOOD AND KINDRED PRODUCTS—continued 


2023 | Milk, concentrated___.......____- 
2026 | Milk, fluid_-__- 
2027 | Milk, fluid, and other dair y products.-- 
2035 | Pie kles and sauces... --- 
2015 | Poultry dressing plants___- 
2044 | Rice milling...........--- ein 
2031 | Seafood, canned__-_.__- === 
2036 | Seafood, packaged___- = 
Shortening and cooking oils_. 
2081 | Soft drinks, bottled____- : 
2063 | Sugar, beet ci atdnaide 
2061 | Sugar, raw cane__-_ ri : 
2062 | Sugar, refining, cane ; : 
2084 Wines and brandy 


te 
= 


FURNITURE AND FIXTURES 


2599 | Furniture and fixtures, n.e.c 

2511 | House furniture, wood, not upholstered 
2514 | Household furniture, metal 

2519 Household furniture, n.e.c 

2512 | Household furniture, upholstered 
2515 | Mattresses and bedsprings 

2522 | Office furniture, metal 

2521 | Office furniture, wood 

2541 Partitions and tixtures 

2532 | Professional furniture 

2531 | Public building furniture 

2591 | Restaurant furniture 

2561 | Screens, window and door 

2562 Shades, window 

2563 Venetian blinds 


INSTRUMENTS AND RELATED PRODUCTS 


3843 Dental equipment and supplies 
3R21 Measuring instruments, mechanical! 
3851 | Ophthalmic goods 

3831 | Optical instruments and lenses 
3861 | Photographic equipment 

3811 Scientitic instruments- 

4841 | Surgical and medical instruments 
3842 | Surgical appliances and supplies__- 
3872 | Watcheases - 

3871 | Watches and clocks 


LEATHER AND LEATHER PRODUCTS 


3121 | Belting, industrfal leather 
3131 | Footwear cut stock 

3141 | Footwear, except rubber 

3151 | Gloves, leather dress 

3152 | Gloves, leather work 

3171 | Handbags and purses 

3199 | Leather goods, n.e.c_-. 

3172 Leather goods, small 

3161 | Luggage 

3192 | Saddlery, harness, and whips 
3142 | Slippers, house 

3111 | Tanning and finishing leather 


LUMBER AND PRODUCTS, EXCEPT FURNITURE 


2441 | Baskets, fruit and vegetable 
2443 «~Boxes, cigar- 

2444 | Boxes, wooden 

2445 | Cooperage 


2424 | Cooperage stock mills. - 2 ee ea 
2425 | Excelsior mills 


2493 | Frames, mirror and picture 

2492 | Lasts and related products 

2411 | Logging camps and logei ng contractors 
2431 Millwork y rants. 


2442 | Rattan and. willow ware. 
2421 | Sawmills and planing mills 
2423 | Shingle mills- ----- ; 


See footnotes at end of table, p. 6120. 


Continued 


Employment size standard (number of 


250 
oN) 


250 


25) 


eto titer 


employees) A 


SOO 


5OU 


SOO 


‘ 


‘ 





750 
7 


750 


70 























lave 


sana aie oe 


Census 


C lassifi- 


cation 
Code 


2422 
2491 
2499 
2433 








BOK 

SUSU 
3954 
3091 
3U81 
SOHS 
3984 
3955 
3US82 
3042 
SYUS5 
2462 
3y92 
3941 
3094 
3912 
39R6 
3961 
3911 
3913 
3983 
3egg 
3YR8S 
3939 
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SCHEDULE A— F'mployment size standards pursuant to § 121 .8-10(d)(3)—Continued 


Industry 


LUMBER AND PRODUCTS, EXCEPT FURNITURE 


continued 


Veneer mills ist 
Wood preserving 

Wood products, n.e.c 

Wood products, prefabricated 


MACHINERY (EXCEPT ELECTRICAL) 


Bearings, ball and roller 

Blowers and fans 

Computing and related machines 
Construction and mining machinery 
Conveyors 

Dies and tocls, special 

Elevators and escalators 

Engines, internal-combustion 

Engines and turbines, steam 

Farm machinery (except tractors) 
Fcod-products machinery 

Furnances and ovens, industrial 

Industrial, general, machinery, 0.e.¢ 
Industry, special, machinery, n.e.c 

Laundry and dry-cleaning machinery 
Laundry equipment, domestic 

Machine shops 

Machine tools 

Metalworking machinery attachments 
Metalworking machinery, except machine tocls 
Office and store machines, n.e.c. 

Oil-field machinery and tools 
Paper-industries machinery 

Patterns and molds, industrial 

Pipe and fittings, fabricated 
Power-transmission equipment 
Printing-trades machinery 

Pu Ips and compressors 

Pumps, measuring and dispensing 
Refrigeration machinery 

Scales and Dal mces 

Service and household machines, nc 

Sewing machines 
Stokers, mechanical 
Textile machinery 


Trucks and tractors, industrial 
Pypewriters 

Vacuum cleaners 

Valves and fittings, except plumbing 
Woodworking machinery 


MISCELLANEOUS MANUFACTURES 


Ammunition, arms, small 

Arms, stnall 

Artists’ materials 

Beauty and barber shep equipment 
Brooms and brushes 

Buttons 

Candles 

Carbon paper and 
Cork products 
Dolls 

Fireworks and pyrctechnies 

Flowers, artificial 

Furs, dressed and dyed 

Games and toys, n.e.c 

Hair work 

Jewelers’ findings 

Jewelry and instrument cases- 

Jewelry, costume 

Jewelry (precious metal) 

Lapidary work 

Matches 

Miscellaneous products, 1.e.¢- 

Morticians’ goods 

Musical instruments, N.e.¢ ae 


inked ribbons 


See footnotes at end of table, p, 6120, 
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Employment size standard (number of 


250 ‘“ 


250 
250 
250 


250 


250 
250 


250 
250 
250 


250 
20 


200 


250 


250 


250 


250 
250 
250 


250 


employees 


500 


SOO 
500 
5OO 


5OO 
500 
oO 


500 


500 


, 000 


O00 


, 000 


, 000 


, 000 


, 000 


GOO 
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SCHEDULE A—F mployment size standards pureuant to § 121 .3-10(d)(3)—Continued 























250° 


Employment size standard (number of 


employees) ! 


a siaienaen Chadians Dil : 
| 
Be oe EES MONE: 
aE oe lapanehneriiiecsemmee 
Ree aecaehe” eS 
_  eaceies SE Becca 
- ~~ —eay - | - - 
ws “ 
on tae “heen, Naa 
onveace o e | eee 
eocece { - 
SR tial ee cee vie 
| 
ht aeainrecee Sao 
750 |. i 
i ie Lib onpeimos 
500 (pao, 3 
: | PS 
500 |. caeaes 
750 5 
en oo 
} | 
: eer 1,000 
ap area 1, 000 
500 : ; 
ii Eileen OmiaT 
i aia: ooh agouti 
ee ol ee 
area | ae 
1,000 
- ae 
7 eS 
500 a qudman 
500 | . ql 
500 | i 
Sa egies 
ao 3 1,000) 
=e] 750 | ae 
500 |_....- ; 
| 750 | sae 
ae we a. 
REN 3 RIA Re. 1,000 
750 | te aay 
Foe i RE ARS 


Census 
Classifi- Industry 
cation 
Code 
MISCELLANEOUS MANUFACTURES—continued 
3964 | Needles, pins, and fasteners ----.......-...---.-- a 
Ce ae Se a en ican 
3952 | Pencils and crayons, lead.-.....................--- A 
3951 | Pens and mechanical pencils...-.......-.--.----------]_... 
a I SS Ea ee oF aa 
NR eae Raa a RS es aS Se. ple 
3996 | Pipes, tobacco___- tie, tao he 1 ae asia enue 
3971 | Plastics, products, “ee ee gen 
Ce ee 
3993 | Signs and advertising displays. : fale 
3914 | Silverware and plated ware______-...----------- wane 
3997 | Soda-fountain and bar equipment. ---..----.------- 
3949 | Sporting and athletic goods___...._--- : 
3953 | Stamps, hand and stencils_ ao nant cee 
3995 | Umbrellas, parasols and canes__-_- 
3943 | Vehicles, children’s____-...--- SSE AERA SS 
i 
| PAPER AND ALLIED PRODUCTS 
8 eae ee ee ; a 
2671 Boxes, paperboard_. 
2613 | Building paper and board mills_- a on ae 
2641 | Coating and glazing paper. ass ‘ ba eat 
2651 | Envelopes-._-----.- ae oN gee : al 
2674 | Fiber cans, tubes, drums, ete_- : | 
2691 | Paper and ‘poard, die-cut 
2699 | Paper and board products, n.e.c - Tee es 
2612 | Paper and paperboard mills ee : Peer oe eel 
2694 | Pulp goods, pressed and molded__-_---_----.--------- 
OE Ee een a 
Cg eS eee eee | 
| PETROLEUM AND COAL PRODUCTS | 
FL ena Piet 
2932 | Coke ovens, byproduct_-_-___------ 
2992 | Lubricants, n.e.c_____.......--- ete 
2951 | Paving mixtures and blocks et 
9 | Petroleum and coal products, n.e.c._.....-.------- . 
2911 | Petroleum refining 3 ___....__-_----- 3 me 
2952 | Roofing felts and coatings - wee Rtas cae ee 
PRIMARY METAL INDUSTRIES 
3334 | Aluminum, primary.................--- S iacwem mention 
3352 | Aluminum rolling and drawing-_-- ae 
3331 | Copper, primary -----.......--..-- 
3351 | Copper rolling and drawing ___- 
3313 | Electrometallurgical nen 
3321 | Foundries, gray-iron___---_-- 
3322 Foundries, maileable-iron. “ 
oo cok ocean ec nebanwake 
oe ae eee 
3391 pt oe ee eonenwums 
og ES ee ee 
3399 Metal industries, CS eae 
3359 | Nonferrous metal rolling and draw ing, n. Ribs c< coca nee 
3339 | Nonferrous metals, primary, n.e.c____--.-.----------- ne 
3341 | Nonferrous metals, secondary-_-_......---.----------- 
3393 | Pipe, welded and heavy-riveted. __..__--.__--._- 
3312 | Steel works and rolling mills (includes. 3311, blast 
ee ALES, *f * Se ee eae ne [ene 
CO, ee a eee seh ies, RE 
eo ree einen cwaienannunsecasanets<satel anne 
PRINTING AND PURLISHING INDUSTRIES 
2783 | Binders and devices, loose-leaf_...........--.-.------ | 
2782 | Blankbooks and paper ruling____- ----..-------------- | 
SEN“ RAE Ee 
2789 | Bookbinding work, miscellaneous -_-_--.---..------ at 
Te eI los Shei oo oes accvaasec cn an ences 
2731 | Books, publishing and printing-_.__-_.....-..------- -| 
re ie cc ccawcmenccowsens | 
2794 | Electrotyping and stereotvping--_._.........-.------- 
2792 | Engraving and plate printing_..____._...-.-_-------- | 
De SS SS eee 
i Oe eee Be eich 


See footnotes at end of table, p. 6120. 
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SCHEDULE A—F'mployment size standards pursuant to § 121.3-10(d)($)—Continued 





Census 


Classifi- 


cation 
Code 


2721 
2793 
2751 
2741 
2791 


3021 
3031 
3099 
3011 























Industry Employment size standard (number of 
employees) ! 
PRINTING AND PUBLISHING INDUSTRIES—con. | 
ID si onisivic-cho bull ccatacd aaromiercien eater onmene hE Soe ne aS) a Elegie 
Photoengraving._____. i RA oe Te a ae es lee eS ae 
Oe ee eae ee Se ee | jcpaaiiaie | ee 
Publishing, miscellaneous. ___._-_______- ERAS os i... i aeriskte i laoee 
Ry Ns w ra bas vacgeees ecetelceienscsucsdutedaneas 250 —a |--------- Pe here 
| 
RURRER PROD'CTS | | 
} 
he oe | Simin capitate Se acca 1,000 
aI de i a ee es 500 ae |- isanintin ies 
Rubber industries, n.e.¢c____------- AR, SPE ite 
ere ie WE ID oo oie nie oeccc co nedcuweaewnne . ae ene we a | 1,000 
STONE, CLAY, AND CLASS PRODI'CTS | | | 
Abrasive products___..-..- | rae ane AES Fy eee ee 
Asbestos products ; ‘ : S| RES 
Brick and hollow tile_.__.- 250 |..... La, ‘ 2 
Cement, hydraulic. __- | Sh eR, cares 
| China decorating for the trade 250 é 
Clay products, structural, n.e.c_. 250 “ 
OO eee | es — banlvpuembdone 
Containers, glass. __- = is oa) Pee 770 ac 
Cut-stone and stone prov lucts. } || Sait: oni, aes ee 
ID ER hee EE IO incaeessahees eeshinebe tie Bianinhts "1,000 
Gaskets and asbestos insulations._.........______- Wwe ae | RES Be eke = 
Glass products made of purchased glass___- eS tea phecinasuoks 
Glassware, pressed and blown, n.e.¢_ eee 750 S 
Gypsum products.................... oe | 1, 000 
ENS £8 eRe Sa cak skate sian sdcabedahinntc sth aot Soe oe SE eee SE SRET SED mee 
Mineral products, nonmetallic, n.e.c....-.-.--.------ | Yee ee ere rs 
Mineral wool pudcenSobtbineeasatewcegeeseunen in ft Se ey eee 
Minerals, ground or treated... ........-.--.-....-.- WO hiicecs . | SEN 
Plumbing fixtures, vitreous........................+-. Rin tein abe BOND histo ncchaces ees 
Porcelain electrical supplies............-.-........... — P See ee tciaaile 
PORE PROGINS; AiG oso. sini dis waite ne cnsoccns be A ee pbadsees ino cheuers 
Refractories, clay aa 260 |... F ae rere 
STOR TCE, DUUED «a. inindninbndn des sctnin dawns — 500 |..-.-.- - 
Sewer pipe | cn CE es EE _ eee 
Statuary and art goods- .................. or | 250 : 
Tile, floor and wall FOO 
Utensils, earthenware food e >. > _ 
Utensils, vitrecat-ohina 9000 on... .ne sic ce wiicninincedclacnencse > ae -- 
TEXTILE MILL PRODUCTS | 
| 
Carpets SE CUE NINE ONE so sects ein 250) i best - = -- 
‘arpets and rugs, wool ideas 750 
c ordage and twine See r a 
Fabric, coated, except rubbe rized... 50) | vie F 
Fabric, narrow, mills Linden 50 ben ie A 2 
Fabrics, cotton broad-woven a ee ee -| waa , 3 SS 
Fabrics, synthetic broad-woven. _. } Mea CLD, ESERIES 
Fabrics, woolen and worsted 500 |... % 
Felt goods, n.e.c_. gg ate te | fstd re 
Floor coverings, hard surface at Seopa "} 750 
Hats and hat bodies, fur-feit........................ . 9g SEINE, eee ht BEKE 
Hats and hat bodies, wool felt_._...............-.__..] es ARTIS a eae 
_ OSS eae ae SeRRNe i Emensenern as meme it Poe | at! Ee see 
Hatters’ fur eed aousl 250 | BiG, 2 E 
Hosiery, full- Seioted ie | 259 | | AZM : ee 
Hosiery, seamless, mills A pI RE ME oo, . | ae REA SRE 
SE OE oh re uate wawaeiooncauterscadenee | ty R, BABE eee 
EE ols as wich eck e itomeninwa eee |, SS SS | bases 
ERA eS aE Rv Pe OY - gS, Aes ARS pA] 
nee CRORE WIENS. <5 ooo ncn ca ccccenns | 2 ec Pi Sata Bees) Pier 
Repntln IIE WOO... 2... oc caccokancsitescccuiiulsass | See ee Rot | eapene 
ON 1 i SE < oS ee tek oy ee ae Bere ee De a tes 
Paddings and upholstery filling. --.--.----------- | af REAR TEE GETT SS ane Ree 
Scouring and combing plants.__..._.........--_-____- MO Sia .o ‘Sona 
Textile finishing, except wool_____-._-.-..-.-....___.- Esivucsas uae aut eee a 
Textile finishing, wool____---...-.----.--_-- ee SORA Ba eae 
phe ee EE Le ee ee eer eae } , eae ies bs ae 
Textile waste, ~ ) SRNRTREE a a Pe a ee TES 
UO ORIN ores. toch ewas Wuadated eer od eveemadenn 
Yarn mills, cotton and silk systems__.....--.--...---_|__- | | Lee 
Yarn mills, wool, except carpet-.........-..--..-.-.-- | EES Seren: Seqeecty 
Yarn tinowing Mi... 25.5 A OR Whats RETR EBre easel 





See footnotes at end of table, p. 6120. 
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SCHEDULE A—F mployment size standards pursuant to § 121.3-10(d) (3) —Continued SL 
Census | 
Classifi- Industry Employment size standard (number of 
cation employees) ! 
Code 
TOBACCO MANUFACTURERS 
2131 | Chewing and smoking tobacco. __- 500 
EEE e RIE occ ckaccaconese 1,000 
_ eee vas 500 
2141 | Stemming and redrying tobacco__ 500 
TRANSPORTATION EQUIPMENT 
3721 | Aircraft __...._- : 1,009 
3722 | Aircraft engines Lbne BEA 1, 000 
3729 | Aircraft equipment, n.e.c : 1, 000 
3723 | Aircraft propellers. __- : 1, 000 
3732 | Boat building and repairing. 250 
3741 | Locomotive and parts 1, 000 
3751 | Motorcycles and bicycles 500 
3717 | Motor vehicles and parts ; 1,000 
3742 | Railroad and streetcars_ 750 
3731 | Ship building and repairing 750 


3716 | Trailers, artomobile 250 








3715 | Trailers, truck : 500 
3799 | Transportation equipment, n.e.c 2A) 
3713 | Truck and bus bodies_ _- 250 





! The “number of employees’’ means the average emplovment of any concern and its affiliates based on the 
number of persons employed during the pay period ending nearest the 15th of the third month in each 
calendar quarter for the preceding four quarters 

2 The abbreviation ‘*n.e.c.’’ means not elsewhere classified 

3 Together with its affiliates does not employ more than 1,000 persons and does not have more than 30,000 
barrels per day capacity from owned and leased facilities. 


SCHEDULE B——INDUSTRIES AND FIELDS OF OPERATION IN WHICH THE SMALL BUSINESS 
ADMINISTRATION HAS ISSUED SMALL BUSINESS CERTIFICATES PURSUANT TO § 121.3-—-S(c¢) 


Small business certificates for the purpose of Government procurement which have been 
issued include specified classes of commodities or products as indicated in the following 
manufacturing industries. The classification number preceding each named industry con 
tained herein is based upon the Bureau of the Census Code in the 1954 Census of 
Manufactures. 


1. Apparel and related products 
2394 Canvas products. 
2. Chemicals and allied products 


2896 Gases, compressed and liquified. 

Acetylene, argon, hydrogen, nitrogen and oxygen. 

2823 Plastics materials and elastometers, except synthetie rubber. 

Vulcanized tiber (sheets and rods) and Jaminated plasties (sheets, rods and 
tubes). 

2811 Sulfuric acid. 
3. Electrical machinery 
3621 Appliances, electrical. 
Electric kitchen ranges. 
3616 Control apparatus, electrical. 

Electromechanical systems including electromechanieal actuators (linear and 
rotary), special electrical controls for continuous duty in an enclosure and 
electric brakes, 

3641 Engine electrical equipment. 

Automotive switchgear. 

3619 Industrial apparatus, electrical, n.e.co 

Capacitors and rectified power supplies. 

3651 Lamps. electric. 
Automotive lamps. 
3613 Measuring instruments, electrical. 

Microwave test equipment. hydraulic test stands and other unspecified types 

of electronic test equipment. 
3614 Motors and generators. 

Plectriec motors (fractional horsepower motors, shaded-pole motors), engine and 

motor generator sets and frequeney inverters. 
3661 Radios and related products. 

Specified electronics products and assemblies, such as loud speakers, micro- 
phones, amplifiers (including magnetic and servo). public address and sound 
systems, capacitors and filters, radio navigation aids (including military 
sonar equipment), thermistors, relays, resistors, rheostats, microwave com- 
ponents, radoms—50 feet or more in diameter, power supply vibrators, telem 
eting and data processing. and complete radio beacon systems for air/sea 
rescue operations and tactical purposes. 


1The abbreviation ‘“n.e.c. 


means not elsewhere classified. 
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662 


3631 


5439 


S441 


2052 
2094 


2UZ 6 


None, 


None, 


None. 


ogee 
3566 


5561 


3921 


None. 


1916 
1929 


1911 


2612 





Transformers. 
Dry-type transformers, current regulators, constant voltage direct current 
power supplies and mercury vapor lamp ballasts. 
Tubes, electronic. 
Silicon diodes and transistors, mircrowave tubes and devices, and special 
purpose cathode ray tubes. 
Wire and cable, insulated. 


4. Fabricated metal products 


sarrels, drums and pails, metal. 
Metal shipping containers for aircraft engines. 
Boiler shop products. 
Altitude and environmental test chambers, vacuum systems, wind tunnels and 
nuclear reactors. 
Heating and cooking equipment, n.e.c. 
Gas kitchen ranges. 
Structural and ornamental products. 
Specified commercial and industrial steel buildings, and structural steel towers. 


5. Food and kindred products 


Biscuits, crackers, and pretzels. 

Biscuits and crackers. 
Corn products. 

Syrups, starches, and wet process byproducts. 
Milk (fluid) and other products. 

Milk, cream, and other dairy products. 


6. Furniture and firtures 
7. Instruments and related products 


Measuring instruments, mechanical. 
Mechanical assemblies for use in aircraft and missile instrumentation, and 
automatic temperature controls. 
Optical instruments and lenses. 
Optic equipment. 
Photographie equipment. 

Photographie equipment such as photocopying equipment and supplies, design- 
ing and manufacturing motion-picture processing equipment, aerial cameras, 
and film magazines. 

Scientific instruments. 

Missile instrumentation. 


&S. Leather and leather products 
9. Lumber and products, ercept furniture 
10. Machinery, ercept electrical 


Bearings, ball and roller. 

Cylindrical roller bearings and precision miniature instrument ball bearings. 
Metalworking machinery, except machine tools. 

Welding equipment, rolling mills, swagers, turks heads, and draw benches. 
Office and store machines, n.e.c. 

Dictation machines and systems. 
Power transmission equipment. 

Right-angle bevel gear units for use in aireraft and missiles, magnespeed 

variable drives, and clutches. 

Pumps and compressors. 

Portable, rotary air compressors. 
Tractors. 

Wheeled and crawler tractors. 


11. Miscellaneous manufactures 
12. Ordnance and accessories 


Ammunition (small arms—30 mm. and under). 
Ammunition, n.e.e. 
Missile components using structural adhesives and laminating materials such 
as missile fuselage components, and missile machined components. 
Guns, howitzers, mortars, and related equipment. 
Artillery and parts over 30 mm. (or over 1.18 inch) for aircraft, antiaircraft, 
coast. field, naval and tank, and gun carriages, mounts and parts for guns 
over 30 mm. (or over 1.18 ineh). 


13. Paper and allied products 


Paper and paperboard mills. 
Fine writing and uncoated book papers. 
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14. Petroleum and coal products 


Small Business Certificates for petroleum refining were superseded by establishing a new 
size standard for this industry. 


15. Primary metal industries 


3352 Aluminum, rolling and drawing. 

Aluminum pipes and tubes. 
3351 Copper, rolling and drawing. 

Copper pipes and tubes. 
3391 Forgings, iron and steel. 

Rudder stock and tail shafts. 
3399 Metal industries, primary, n.e.c. 

Cold steel bars and bar shapes, and nonferrous forgings. 
3312 Steel works and rolling mills. 

Billets, hot-rolled steel bars, rounds, flats, angles, reinforcing bars, small size 

structurals, cold drawn seamless tubing, and hot-finished pipe. 

3392 Wire drawing. 

Electric wires and cables. 
3333. Zine, primary. 

Slab zine. 

16. Printing and publishing industries 
None. 
17. Rubber products 

3021 Footwear, rubber. 

Rubber-soled canvas footwear. 
3099 Rubber industries, n.e.c. 

Mechanical rubber products for aircraft. 
3011 Tires and inner tubes. 


18. Stone, clay, and glass products 
None. 


19. Textile mill products 


2233 Fabrics, cotton broad-woven. 


20. Tobacco manufactures 
None. 
21. Transportation equipment 

3721 Aircraft. 

Helicopters. 
3729 Aircraft equipment, n.e.c. 

Specitied aircraft equipment and assemblies. 
3717 Motor vehicles and parts. 

Motor buses, trucks, and specialized ground support motor vehicles for aircraft 
and missile carriers, fuel injection systems, heavy-duty automotive clutches 
and parts such as piston pins, clutch plates, and other engine parts. 

3742 Railroad and street cars. 

Trackless trolley cars. 

8731 Ship building and repairing. 

Includes military ships (battleships, cruisers, aircraft carriers, destroyers, 
submarines, escort vessels, transports), barges, tankers, and submarine 
components. 

3715 Trailers, truck. 

Missile-handling trailers. 

Small Business Certificates for the purpose of Government procurement also have been 
issued to include the following nonmanufacturing activities: 4513, air transportation ; 
7699, aircraft maintenance and overhaul; and 4241, household goods, warehousing, and 


storage. 
Effective Date: May 22, 1959 
Cite: 24 F.R. 3491 
[Amdt. 1] 


Parr 121—Smatit Business SIzE STANDARDS 





Aircraft Equipment and Parts Industry 


On March 13, 1959, notice of proposed rulemaking regarding the boatbuilding 
and repairing industry and the aircraft equipment and parts industry was 
published in the FepERAL REGISTER (24 F.R. 2090, 2091). The definitions relating 
to the boatbuilding and repairing industry and the aircraft equipment and parts 
industry as proposed were not adopted based on consideration of relevant matters 
presented by interested parties in connection with hearings held by the Adminis- 
trator on April 16, 1959, and April 23, 1959, respectively. 

The definition of small business for the boatbuilding and repairing industry 
shall remain unchanged, i.e., 500 or less employees. 

In lieu of the proposed definition for the aircraft equipment and parts industry 
the following definition is hereby adopted, to become effective 30 days after publi- 
cation in the FEDERAL REGISTER. 
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The Small Business Size Standards Regulation (Revision 1) (24 F.R. 3491) is 
hereby amended by adding the following new subparagraph 121.3-8(a) (5) : 

(5) Aircraft equipment and parts industry. In connection with the purchase 
by the Government of the items listed in this paragraph any business concern in 
the aircraft equipment and parts industry is small if its number of employees 
does not exceed 1,000 persons : 

(i) Airframes and structural components, 

(ii) Aircraft propellers and hubs, 

(iii) Wheel and brake systems, 

(iv) Jet engines. 

(v) Fuel tanks, 

(vi) Aircraft hydraulic systems, 

(vii) Aircraft vacuum systems, 

(viii) Aircraft air-conditioning, 

(ix) Heating and pressurizing equipment, 

(x) Fire control systems, 

(xi) Flight instruments, 

(xii) Flight simulators (except small cockpit trainers), 

(xiii) Aircraft de-icing systems. 

Effective Date: Aug. 13, 1959 


Cite: 24 F.R. 5628 
[Amdt. 2] 


Part 121—SMALL BUSINESS SIZE STANDARDS 
Number of Employees 


The Small Business Size Standards Regulation (Revision 1) as amended (24 
F.R. 3491, 5628) is hereby further amended as follows: 

In § 121.3-9(b) (1), subdivision (iv) is amended by changing “100” to read 
“O53”, 

As so amended, § 121.3-9(b) (iv) reads as follows 

(iv) Together with its affiliates employs no more than 250 persons. 


Effective og Oct. 16, 1959 
Cite: 24 F.R. 7458 


{Amdt. 3] 
Part 121—SMALL BUSINESS Size STANDARDS 
Miscellaneous Amendments 


The Small Business Size Standards Regulation (Revision 1), as amended (24 
F.R. 3491, 5628, 7458), is hereby further amended by: 

1. Adding the following new subparagraph (6) to paragraph (a) of § 121.3-8: 

(6) Air transportation industry. Any business concern in the air transporta- 
tion industry is small if its number of employees does not exceed 1,000 persons. 

2. Adding the following specified classes of commodities or products to Schedule 


B of this Part as follows: 
Apparel and related products 


2329 Men's and boys’ clothing, n.e.c. 

Antiblackout suits, high altitude flying suits, rocket fuel handlers’ suits, K2B summer 
fiving suits and anti-exposure suits. 
2311 Men’s and boys’ suits and coats. 

Men's uniforms and accessories. 


Chemicals and allied products 


2829. Organic chemicals, industrial, n.e.c. 
Mechanical foam fire extinguisher charges. 


Electrical machinery 


8613 Measuring instruments, electrical. 
Pneumatic tests stands. 
614 Motors and generators. 
Generators. 
8661 Radios and related products. 
Radios and radio and television equipment and transformers. 
3615 ‘Transformers. 
Distribution, specialty and power transformers. 
3662 Tubes, electronic. 
Germanium diodes and transistors. 
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Machinery, except electrical 


3585 Refrigeration machinery. 
Mobile air conditioners. 
Paper and allied products 


2699 Converted paper products, n.e.c. 
Paper napkins, toilet tissue, paper towels, and paper tray covers. 


Primary metal industries 


3352 Aluminum, rolling and drawing. 
Srazing alloys. 
3351 Copper, rolling and drawing. 
Brazing alloys. 
3393 Pipe, welded and heavy-riveted. 
Tubular products. 
3312 Steel works and rolling mills. 
T steel fence posts and small diameter hot-finished pipe. 


Textile mill products 


2261 Finishing textiles, except wool. 
Cotton broad-woven fabrics. 
Transportation equipment 
3715 Trailers, truck. 
Cargo trailers and vans. 
Effective Date: Oct. 2, 1959 
Cite: 24 F.R. 7943 
[Revision 1, Amdt. 4] 
Parr 121—SMALL BUSINESS SIZE STANDARDS 
Detinition of Small Business for Sales of Government Property 


The Small Business Size Standards Regulation (Revision 1), as amended 
(24 F.R. 3491, 5628, 7458, 7943), is hereby further amended. Section 121.3-9 is 
amended by adding a new paragraph (a) and by changing the term “paragraph 
(b)” in paragraph (c) to read “paragraphs (a) and (b)”. As amended para- 
graphs (a) and (c) will read as set forth below. 

§ 121.3-9 Definition of small business for sales of Government property. 

(a) Sales of Government-owned property other than timber, A small business 
concern for the purpose of the sale of government-owned property, other than 
timber, is a business concern, including its affiliates, which is independently 
owned and operated, is not dominant in its field of operation and can further 
qualify under the following criteria : 

(1) Manufacturers. Any business concern which is primarily engaged in 
manufacturing is small if it employs not more than 500 persons. 

(2) Non-manufacturers. Any business concern which is primarly engaged 
as a non-mannfacturer (except as specified in subparagraph (3) of this para- 
graph) is small if its average annual sales volume or receipts, less returns and 
allowances, for the preceding three fiscal years do not exceed $5,000,000. 

(3) Stock pile purchasers. Any business concern primarily engaged in the 
purchase of materials not domestically produced is small if its annual sales 
volume or receipts, less returns and allowances, do not exceed $25,000,000. 

cd 5 * ok * * * 

(c) Self certification of a small business. In the submission of a bid or 
proposal for the purchase of Government-owned property, a concern which meets 
the criteria of paragraphs (a) and (b) of this section, may represent that it is 
a small business. In the absence of a written protest, such concern, shall be 
deemed to be a small business for the purpose of the specific Government sale 
involved. 

Effective dates: December 19, 1950 
Cite: 24 F.R.9329 


[Amdt 5] 


Part 121—SMALL BUSINESS SIzE STANDARDS 





Miscellaneous Amendments 


The Small Business Size Standards Regulation (Revision 1), as amended 
(24 FR. 3491, 5628, 7458, 7943, 9329), is hereby further amended by: 
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1. Deleting § 121.3-2(b) and substituting in lieu thereof revised § 121.3-2(b) 
as follows: 


§ 121.3-2 Definition of terms. 
* + 7 * * * - 

(b) “Anual Sales or Annual Receipts” means the annual sales or annual re- 
ceipts, less returns and allowances, of a concern and its affiliates during its 
most recently completed fiscal year. 

2. Deleting the words “without action” from § 121.3-4(b) and substituting in 
lieu thereof the words “with recommendations.” As amended § 121.3-4(b) reads 
as follows: 

§ 121.3-4 Application of size determination and Small Business Certificate. 
* * * * * * - 

(b) Completed SBA Forms 355 involving requests for Small Business Certifi- 
cates or questions of dominance shall be reviewed by the Regional Director and 
Regional Counsel to develop additional facts, if necessary, and then shall be 
forwarded, without recommendations, to the Office of Economic Adviser. All 
Small Business Certificates and determinations on questions of dominance will 
be issued by the Office of Economie Adviser. 

3. Deleting § 121.3-5(a) and substituting in lieu thereof revised § 121.3-5(a) 
as follows: 

§ 121.3—5 Protest of small business status 

(a) Any bidder, offerer or other interested party may, prior to award, question 
the small business status of an apparently successful bidder or offerer by sending 
a written protest to the Contracting Officer and a written protest to the SBA 
Regional Director for the region in which the Contracting Officer is located. 
Any Contracting Officer may similarly question the small business size status 
of an apparently successful bidder or offerer by sending a written protest to the 
SBA Regional Director for the region in which the Contracting Officer is located. 
Such protest shall contain a statement of the basis for the protest and the facts 
necessary to support the protest. Upon receipt of a protest the SBA Regional 
Director shall promptly notify the Contracting Officer of the date such protest 
was received and shall advise the apparently successful bidder or offerer in 
question, that its size status is under review. 

4. Deleting § 121.3-8(c) and substituting in lieu thereof revised § 121.3-8(c) 
as follows: 


§ 121.3-8 Definition of small business for Government procurement 
1 * * a ca OK * 


(c) Small business certificates. (1) A business concern employing more than 
500 persons, but not more than 1,000 persons, may qualify for a Small Business 
Certificate within a particular industry or field of operaton in those cases 
where there is a high concentration of output in a few large companies and 
there are a limited number of companies having 500 or fewer employees. In 
order to qualify for a Small Business Certificate, it is not sufficient merely to 
show that a business concern is not dominant in an industry or field of operation. 
The use of any Small Business Certificate shall be limited to Government con- 
tracts for specified commodities, services or research and development. 

(2) Any concern employing more than 500 persons, but not more than 1,000 
persons, which believes it may qualify for a Small Business Certificate may apply 
to the SBA field office nearest to such concern’s principal place of business for 
a Small Business Certificate in accordance with the requirements of § 121.8-4. 

(3) Small Business Certificates may be issued to such concerns if it is deter- 
mined by SBA that the applicant, together with its affiliates, is a small business 
in its industry or field of operation and the issuance of such a certificate would 
be in accordance with the intent and purpose of the Act. The holder of such 
certificate will then qualify subject to the terms of the certificate as a small 
business concern for Government procurement purposes. Whenever a Small 
Business Certificate is issued by SBA the industry or field of operation of the 
concern so certified shall be published in Schedule B of this part. 

5. Amending § 121.38-9 by deleting subparagraphs (2) and (3) of paragraph (a) 
and substituting in lieu thereof revised subparagraphs (2) and (3), and by 
deleting the phrase “paragraphs (a) and (b)” from paragraph (c) and sub- 
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stituting in lieu thereof the phrase “paragraph (a) or (b).” As amended, 
§ 121.3—-9 reads as follows: 
§ 121.38-9 Definition of small busines for sales of Government property 

(a) * * * 

(2) Other than manufacturers. Any business concern which is primarily not 
a manufacturer (except as specified in subparagraph 3 of this paragraph) is 
small if its annual sales or annual receipts for its preceding three fiscal years 
do not exceed $5,000,000. 

(3) Stockpile purchasers. Any business concern primarily engaged in the 
purchase of materials which are not domestic products is small if its average 
annual sales or annual receipts for its preceding three fiscal years do not exceed 
$25,000,000. 

* ~ ~ + * * * 

(c) Self-certification of a small business. In the submission of a bid or pro- 
posal for the purchase of Government-owned property, a concern which meets 
the criteria of paragraph (a) or (b) of this section, may represent that it is a 
small business. In the absence of a written protest, such concern, shall be 
deemed to be a small business for the purpose of the specific Government sale 
involved. 

6. Deleting paragraph (a) of §121.3-10 and substituting in lieu thereof the 
revised paragraph (a) as follows: 

§ 121.3-10 Definition of small business for SBA business loans. 

(a) Certificates of Competency. A concern which is a small business under 
§ 121.3-8 which has applied for or received a Certificate of Competency is a 
small business eligible for an SBA loan to finance the contract covered by the 
Certificate of Competency. 

This amendment shall become effective upon publication in the FEDERAL 
REGISTER. 

Published: May 25, 1960 


Effective date: May 25, 1960 
Cite: 25 F.R. 4577 


(Amdt. 5] 
Part 121—SMALL BUSINESS Size STANDARDS 
Miscellaneous Amendments 
Correction 
In F.R. Document 60-4685 appearing in the issue for Wednesday, May 25, 1960, 
at page 4577, § 121.3-4+(b) should read as follows: 
§ 121.3-4 Application for size determination and Small Business Certificate 
* * * * * * s 
(b) Completed SBA Forms 355 involving requests for Small Business Certifi- 
cates or questions of dominance shall be reviewed by the Regional Director and 
Regional Counsel to develop additional facts, if necessary, and then shall be 
forwarded, with recommendations, to the Office of Economic Adviser. All 
Small Business Certificates and determinations on questions of dominance will 
be issued by the Office of Economic Adviser. 
Published: May 28, 1960 
Effective date: May 25, 1960 
Cite: 25 F.R. 4711 


Note.—Complete citation for amendment 5 is as follows: (25 F.R. 4577, as corrected, 
25 F.R. 4711). 


Mr. Vinson. That is satisfactory on that. 

Now, section 2304 is amended by adding a new subsection as 
follows: 

Now, let’s see. This isa new one. This is not in the present pro- 
posed act. 

Mr. Courtney. That is right. 

Mr. Vinson. Mr. Courtney, read (g), please. 
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Mr. Courrney. Beginning on line 7, page 3: 

fe) Section 2304 is amended by adding a new subsection as follows 

“(g) In all negotiated procurements in excess of $2,500 in which rates of 
prices are not fixed by law or regulation and in which time of delivery will 
permit, proposals shall be solicited from the maximum number of qualified 
sources consistent with the nature and requirements of the supplies or services 
to be procured, and written or oral discussions shall be conducted with all 
responsible offerors who submit proposals within a competitive range, price, and 
other factors considered: Provided, however, That the requirements of this 
subsection with respect to written or oral discussions need not be applied to 
procurements in implementation of authorized set-aside programs.” 

Mr. Vinson. Now, my recollection of the testimony is that the De- 
partment agreed with the language down to line 14, and put a period 
after “proc sured.” 

Mr. Courtney. That is right. 

Mr. Vinson. They were very much opposed to the “written or oral 
discussion” section. 

Mr. Courrney. That is correct. 

Mr. Vinson. That is the issue on that section. 

Mr. Courrnery. That isthe issue. 

Mr. Vinson. Now, what is the comment from the General Account- 
ing Office ¢ 

Mr. Weicu. May I read our comment ¢ 

Mr. Vinson. Yes, sir. 

Mr. Wetcu. Our formal comment on that. It is on page 7 of the 
General Accounting Office prepared statement. 

Mr. Vinson. Yes; that is right. Section (e), that is right. The 
third paragraph. Go ahead, now Mr. Welch. 

Mr. Wetcu. Section (e) of the bill is designed to require the conduct 
of written or oral discussions with a representative number of sup- 
pliers in all negotiated procurements where such negotiation might 
reasonably be expected to serve the interest of the Government. 

Once proposals are obtained under a negotiated procurement, it 1s 
our opinion that every effort should be made to take full advantage of 
opportunities for use of oral or written discussions with a representa- 
tive number of bidders to assure that the price to be paid is truly 
competitive. That was the thinking of Congress when the Armed 
Services Procurement Act was being considered. 

To illustrate this, I would like to read a very short statement from 
the House report on the bill which was later enacted as the Armed 
Services Procurement Act. I quote: 

Procurement by negotiation as practiced by the services and industry consists 
of first securing informal quotations from as many sources as practicable, usually 
accompanied by breakdowns of elements of cost. Separate negotiations then 
usually begin with the lower bidders, in order to reduce the price by eliminating 
or reducing unjustified charges. When the best possible agreement has been 
reached, an appropriate contract is awarded the successful firm. Experience 
has shown that by careful negotiation and by drafting a suitable contract it is 
frequently possible to secure substantial savings for the Government. Negotia- 
tion, properly employed, can promote and intensify competition. 

Notwithstanding this statement in the history, the language of the 
original act contained nothing to indic ate the meaning of “negotia- 
tion.” And the revision of the act incor porated into the codification 
of section 2302(2), which defines “negotiate” as meaning “make 
without formal advertising” has served only to make the requirement 
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for true negotiation, by written or oral discussion with bidders, more 
obscure. 

While no criteria are prescribed by law in this area, the Armed 
Services Procurement Regulation does set out certain standards. 
Thus, under paragraph 3-805 of the Armed Services Procurement 
Regulation, where one offeror submits a proposal which is clearly and 
substantially more advantageous to the Government, negotiations may 
be conducted with that offeror only. Where several offerors submit 
offers which are grouped so that a moderate change in either the seg 
or the technical proposal of any one would make it the most advan- 
tageous offer, the contracting officer should, but is not required to, 
negotiate with all offerors in the group. And in certain procure- 
ments, where a substantial number of clearly competitive proposals 
have been obtained and the contracting officer is satisfied that the 
most favorable proposal is fair and reasonably priced, an award may 
be made without discussion or negotiation with any offeror. 

It is our opinion that the authority to negotiate does not, of itself, 
warrant the curtailment of competition. Yet this may be the result 
where several proposals are received and the contracting officer decides 
to negotiate with only one offeror or to award a contract without dis- 
cussion with any offeror. In such cases, the contracting officer must 
base his evaluation of the contractor’s proposal on facts and informa- 
tion supplied by the proposed contractor and is not in a position to 
determine with any degree of certainty the reasonableness of esti- 
mated costs and proposed prices. 

We believe the portion of section (e) of this bill, which requires 
negotiation only with those bidders who submit proposals within a 
competitive range, will operate to require bidders to submit realistic 
proposals in the first instance and result in the Government receiving 
the benefits of additional competition. 

We, therefore, recommend favorable consideration of this provision. 

Mr. Vinson. Now, my recollection was that the position of the De. 
partment on this section was that it would not bring in the first in- 
stance a true, realistic proposal. 

Mr. Wetcn. That is their main objection. 

Mr. Vinson. Now, Mr. Courtney, find that section of that state- 
ment and read it. 

| Reading from Mr. McGuire’s statement : | 

Subsection (e) would amend section 2304 by adding a new subsection (g) 
which would prescribe the following requirements as to all negotiated procure- 
ments in excess of $2,500 in which rates or prices are not fixed by law or regu- 
lation and in which time of delivery will permit: 

(1) it would require that proposals be solicited from the maximum number 
of qualified sources consistent with the nature and requirements of the supplies 
or services to be procured ; and 

(2) with the exception of procurements in implementation of authorized set- 
aside programs, it would require that written or oral discussions be conducted 
with all responsible offerors who submit proposals within a competitive range, 
price, and other factors considered. 

With respect to the first requirement, it has always been the policy of the De- 
partment of Defense, and our regulations so provide, that in negotiated procure- 
ments proposals will be solicited from all qualified sources necessary to assure 
full and free competition consistent with the nature and requirements of the 
supplies or services to be procured. Accordingly, the Department does not 
object to this portion of the subsection. 

However, the Department does object to the second requirement with respect 
to written or oral discussions. In effect, this requirement would preclude award 
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being made on the basis of the initial proposals without written or oral discus- 
sions in situations where a substantial number of clearly competitive and re- 
sponsive proposals have been obtained and where the contracting officer is satis- 
tied that the most favorable proposal is fair and reasonably priced. 

Mr. Bares. It is the next paragraph. 

Mr. Courtney. The next paragraph. 

Shall I read that ? 

In the situation just mentioned such an inflexible requirement in the law 
could have a result which would not be in the best interests of the Government. 
It would be an open invitation to offerors not to quote their best prices initially 
because of a statutory requirement that there be bargaining in every procure- 
ment. In other words, it would encourage padded initial prices. The possi- 
bility that there may be an award without further discussions forces contractors 
to come in with their best prices at the outset and, hence, is a very desirable 
provision in our regulations whether or not it is used very often. 

Moreover, the proposal does not take into consideration certain special pro- 
curements where a requirement for discussions would serve no useful purpose. 
An example is the procurement of perishable subsistence——— 

Mr. Vinson. We agreed to exclude that ? 

Mr. Courrnry. Yes, Mr. Chairman. 

And the other section that was referred to in the discussions of 
Wednesday had to do with the contracts with educational institutions 
for research and development and for the employment of profession- 
al services, 

Mr. Vinson. Now, the whole thing boils down, does it not, around 
negotiation / 

Mr. Courtney. Yes, sir, as to what does “negotiation” mean. 

Mr. Vinson. Now, this is a negotiated contract. All right. 

Now, how can you get more people at the table to negotiate? By 
the proposal of requiring—a law requiring written or oral discussions, 
or by eliminating that phase of the negotiation / 

Then you are negotiating under the present law with the price that 
is submitted. And there is no opportunity, unless you call for oral or 
written discussions, to make any effort to negotiate with people within 
the range. 

Mr. Bares. That is right. 

Mr. Vinson. And it depends upon the range. 

Mr. Wevcu. Yes, sir. 

Mr. Vinson. Now, it appears to me—I want to sum up what was 
running through my mind. I remember quite well now. 

It appears to me, if you are trying to get more people and to have 
more people to negotiate with, that when you give the privilege of 
written or oral statements, you bring it about that way more than you 
do when you just merely—when it is not mandatory that that re- 
quirement exist in the law. 

Mr. Wetcn. Our answer to those objections that the Defense De- 
partment has made are: (1) We don’t feel that their concern about 
bidders not submitting their best price is valid under this proposed 
amendment because this amendment would require them to come within 
a competitive range to be considered for negotiation. 

Mr. Bares. That is right. 

Mr. Vinson. That is right. 

Mr. Wetcn. When they know they will have to do that; they will 
probably submit good prices. 
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Mr. Wetcu. Yes. It is being used even under advertised bidding by 
some of the departments. We don’t raise any question about that. 

Mr. Kinpay. Mr. Chairman. 

Mr. Vinson. Mr. Kilday. 

Mr. Kitpay. Who would determine that “proposals which were 
within a competitive range,” Mr. Welch ¢ 

Mr. Wevcnu. Our idea on that, Mr. Kilday, is that this would have 
to be established for each procurement. Perhaps it could be done by a 
provision in the request for proposals for each procurement. 

Mr. Kinpay. Who would make the determination ¢ 

Mr. Wevcu. The Department, or the contracting officer. 

Mr. Kitpay. The contracting oflicer 

But then you have in the st: atute, if this |: anguage is adopted, a con- 
dition precedent established by law of written or oral discussions con- 
ducted with all responsible offerors who submit proposals within a 
competitive range. 

So, that being in the law as a condition precedent, wouldn't you have 
the right to again review that and determine that they had not dis- 
cussed it with all of the persons within a competitive range ? 

Out of all of the responsible offerors, or they had discussed it with 
an offeror who was not a responsible offeror 4 

Mr. Weicn. Well, I can only say that we wouldn’t raise any ques- 
tion unless we had a case where the determination for the action taken 
Was patently erroneous. If there was a reasonable basis for what was 
done, we wouldn't raise any question on it. 

Mr. Kinpay. Then, it probably wouldn't have accomplished much. 
You left it with the contracting officer anyway, if you don't. 

I would agree that after you get these proposals in, there should be 
a discussion, a thorough or complete discussion, in an attempt to drive 
the price tothe Government dow) 

But I don’t quite see how you can operate under a positive provision 
of law, written as this is, to 
and written or oral discussions shall be conducted with all responsible offerors 
who submit proposals within a competitive range, price, and other factors 
considered, 

Now, if you--when you got the provision of law, someone has to 
make an aflirmative determination in each instance. 

Now, I would like to see it worked out in such a way that the fellow 
who comes in and makes an offer might have that snapped up on it and 
still there was an opportunity for the representatives of the Govern- 
ment to drive the price down through negotiation across the table. I 
don’t know how you are going to do that with a positive provision of 
law. 

Mr. Vinson. Well, Mr. Kilday is being disturbed by the fact that 
vou would have the right to question the decision as to whether or not 
the oral and written inquiries and negotiation had covered a broad 
enough field. I think there is something to that. 

You don’t want to get in that. The decision that has been made that 
he is negotiating with those within the range should be left, should it 
not, to the contracting officer ? 

Mr. Kinpay. If that is true, there is no point in the provision. 

Mr. Bares. That is what I say. 

Mr. Wercu. Yes, sir, it would have to be left with the contracting 
officer. 
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And even if they don’t we don’t share the Defense Department's 
concern that contingencies included in the initial prices can’t be 
ironed out and negotiated out through proper bargaining. 

Mr. Bares. Mr. Chairman, I think we are just struggling with a 
gnat here. 

Mr. Kitpay. I don’t know about that. It appears to be substantial, 
to my thinking. 

Mr. Bares. First of all, it must be within the competitive range. 

Mr. Kinpay. What is the competitive range ¢ 

Mr. Bares. All right, that has to be a determination. 

Mr. Wetcu. That is right. 

Mr. Bares. But you can tell by looking at them whether certain 
ones are in the ball park or not. And if one or two put their price 
down low enough, the others are automatically out. 

It seems to me it wouldn't take them very long to catch the idea 
that they better start getting in the ball park or they couldn't be 
considered. 

Asa matter of fact, there could only be one in the ball park; is that 
correct ‘ 

Mr. Wetcu. That is right. 

Mr. Barres. And what is an oral discussion? Call them up on 
the phone / 

So I think we are doing a lot of talking about a lot. of nothing. 

I would just like to ask one question on it, and that is the reference 
to “proposals must be solicited from the maximum of qualified 
sources. 

Now, we do use this rotational list for invitations to bid, where 
you might have 2,000 people who might be interested in bidding on 
a particular type of contract. 

Well, the Government, or nobody could—could afford to undertake 
a program whereby everybody is invited to bid. 

Mr. Wevcn. That is right. 

Mr. Bares. So, therefore, they do use a system where, on an alpha- 
betical basis, they take a quarter this time and another quarter the 
next time, et cetera. 

Mr. Weitcu. We wouldn’t have any objection to that. 

Mr. Bares. But the question I want to ask: Does this language 
here which requires the proposal shall be solicited from the maximum 
number of qualified sources prevent that type of an offer? 

Mr. Weicu. We wouldn't construe it as preventing that because 
we would feel, I believe, that you have to read into that language 
the implied provision, “the maximum whic h is reasonable under the 
circumstances of the particular procurement.” 

Mr. Bares. I think that should be clarified here. 

Mr. Lanxrorp. You can stick in the word “practicable.” 

Mr. Weicu. Oh, in the language, itself, we have this provision 
already : 


Consistent with the nature and requirements of the supplies or services to be 
procured. 

Mr. Bares. Well, what does that mean ? 

Mr. Wetcu. Reasonable, under the circumstances. 

Mr. Barres. But specifically, it is your interpretation this alpha- 
betical request for bids can be used under the provisions of the language 
of this law here ? 
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Mr. Battery. On the other hand, we know of instances where some- 
thing has been let out which hasn’t been R. & D. We know of cases 
where construction contracts have been let after discussions with just 
one offeror, 

Mr. Vinson. Well, I think 

May | interrupt, Mr. Bates? 

(Mr. Bates nods. ) 

Mr. Vinson. I think the objective here is good, but the phraseology 
might be polished up and accomplish the same thing without using 
this language. 

Because, as [ understand the picture, there is no dispute that there 
shall be opportunity to negotiate and not require on the part of 
the contracting officer to accept the first proposal. 

But at the same time, you do not not want to be permitted to get 
in that picture to the extent here you could nullify the contracts 
because you reached a different conclusion with reference to the 
negotiation. 

Mr. Courtney, what have you to say about this? You are an 
expert on this. That is what you are here for, to give us the benefit 
of your knowledge. 

Mr. Bares. And wisdom. 

Mr. Vinson. And wisdom. 

Mr. Bares. And understanding. 

Mr. Vinson. And understanding. With those three designations, 
you should say something. 

Mr. Courrney. I am in full retreat at the moment. 

Mr. Rivers. He should have added “counseling.” 

Mr. Vinson. In your study of this thing, put it on the record. 

Mr. Courrney. Well, Mr. Chairman, the objective, the stated ob- 
jective is to obtain the best price—in the initial pricing. 

Mr. Vinson. That is right. 

Mr. Courtney. This is the purpose. 

Now let us ask the next question: Does the cutoff—the automatic 
cutoff, with the right of the contracting officer, without notice to all 
bidders; that is, without discussion with all bidders—well serve that 
purpose ¢ 

And the issue, I would think resolves itself around the question of 
contingencies. 

Now if a bidder or a number of bidders happen to turn up in the 
competitive range, knowing that they may have their bid accepted 
automatically, the Government has no way of knowing whether or not 
there are contingencies built into the bill [sic], even in the lowest bid. 

So the question then is, Does the statute serve the purpose of pun- 
ishing the bidder or punishing the Government ? 

Mr. Vinson. Of course, you know and I know that in every pro- 
posal made all contingencies that a fertile brain can think of are in- 
cluded in the bid. 

Mr. Courtney. That is right. 

Now the offers of discussions, I would think, however they may be 
conducted, written or oral, would be for the purpose of the elim- 
ination of contingencies and reducing unit costs, however the pro- 
posal is framed, . 

If there is no need to do that, of course the question resolves itself, 
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Mr. Vinson. What is that / 

Mr. Wetcu. It would have to be left to the judgment of the con- 
tracting officer in each case. 

Mr. Vinson. Unless you get in the picture yourself—that is, unless 
you are going to be put in the position where you question the judg- 
ment of the contracting oflicer with reference to broadening the nego- 
tiation by oral and written discussions—then what would be 
worthwhile with this provision of law? What would be accomplished / 

Mr. Baitey. Mr. Chairman, may I/ 

Mr. Vinson. Yes. Now is it not the whole purpose of the Comp- 
troller getting in that field right there to ascertain whether or not there 
is proper negotiation going on / 

Mr. Battery. Mr. Chairman, I think maybe it goes a little further 
than that. 

Mr. Vinson. All right. 

Mr. Battey. Under the present law there is no requirement that 
there be any negotiation with an offeror. Where these offers come in 
and the contracting officer determines that one appears to be a reason- 
able offer, he may accept that offer without any negotiation whatsoever. 
In addition, he may negotiate with only one individual if he so chooses 
to do so. 

Mr. Vinson. That is right. 

Mr. Baitey. Under the provision we are suggesting here, he would 
be required to negotiate with those offerors who are within a reason- 
able range. 

Mr. Kitpay. And were responsible. 

Mr. Battery. And were responsible; yes, sir. 

Mr. Bares. But for all practical purposes, don’t they do exactly that 
now / 

Mr. Battery. They do not in some cases, Mr. Bates. In some cases 
contracts have been awarded on the basis of discussion with just one 
offeror. 

Mr. Bares. Let’s say one price is considerably lower than the other. 

Mr. Batter. Where there is a considerable difference, this may be 
proper. 

Mr. Bares. Now under this law—— 

Mr. Battery. But, Mr. Bates, we feel there should be discussions 
with these people. If no discussions are to be undertaken, it would 
seem that advertised procurement would be feasible. If they can get 
competition and they get a low price, it would seem that advertising 
would be just as feasible in those cases as a request for proposals, 
with an option by the Government to negotiate the proposal. 

Mr. Bares. It might or might not, depending upon the circum- 
stance. 

If it is a complicated thing or if the thing hasn’t been made before, 
then you wouldn’t have a formal advertised bid. But if you put 
out something for, say R. & D. and one bid came back and was much 
lower than anything else, wouldn’t it be sufficient, even under the 
language of this law, merely to have a discussion with that one in- 
dividual and give ittohim? Isthat so? 

Mr. Battery. [ expect it would; yes, sir. 

Mr. Bares. So we wind up pretty much where we are, anyway. 
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Mr. Vinson. What is your viewpoint about the regulation / 

Mr. Courrnry. Well, it covers the waterfront. 

Mr. Kitpay. Mr. Welch, you mentioned the fact that apparently 
the Judiciary Committee, in its codification, added a definition of 
“negotiation.” 

Mr. Weicu. Yes, sir. 

Mr. Kinpay. Which is very restricted. 

Mr. Courrney. Yes, sir. 

Mr. Kinpay. We probably ought to consider amending that, to 
bring into—they have just defined a negotiation as meaning “make 
without formal advertising.” 

Mr. Wetcu. That is our problem. You see 

Mr. Kinpay. Let me continue, so you can discuss both of them at 
once, Mr, Welch. 

Mr, Weien. Yes. 

Mr. Kitpay. What would you think if we put in there, after the 
definition “to make without formal advertising,” “and under such 
regulations as the Secretary of Defense may prescribe, written or 
oral discussions” ¢ 

Mr. Wetcu., Well, that is what the situation is now. 

The Secretary of Defense, under that definition, which says that 
negotiations can be anything other than formal advertising, can make 
regulations which will permit them to invoke any procedure they 
want. And that is what they have done here. And this is our 
problem. 

We cannot raise any question on negotiation procedures, regard- 
less of what they are, under the law as it now stands. 

Mr. Vinson. Your position, Mr, Kilday, is that “negotiations” is 
to be more restricted in definition and more positive, and it should 
not be so contingent upon the regulations of the Department ? 

Mr. Kitpay. Of course, I don’t know what caused it. But it is 
highly suspicious that the Judiciary Committee incorporated language 
requested by the military departments and the Department of De- 
fense, in defining “negotiation,” when this committee had not defined 
it. 

Mr. Wevcu. Well, I know that that was their position before this 
definition was put into the act, that negotiation did permit them to 
adopt any procedure they saw fit. 

Mr. Kinpay. It happens frequently that the Judiciary writes regu- 
lations into our law when they go to codify. It happens all the time. 

Mr. Courtney. That is right. 

Mr. Vinson. The whole objective is to try, when the field of 
negotiation is opened up, to get the best price we can for the Govern- 
ment. And that is the objective of it. And the regulations and what 
we passed bears that in mind. 

Now, can we not, by rephrasing this, accomplish the objective, with- 
out meeting such an impasse ¢ | 

Mr. Courtney ? 

Mr. Wetcu. We would be glad to work further with the committee 
staff on this, Mr. Chairman. 

Mr. Vinson. Go ahead, Mr, Courtney. 

Mr. Courrney. Well, I think the committee could benefit by the 
discussion very much. 
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But it would be difficult to believe that in a complicated bid, for 
example, where services are involved, that a contractor would jot 
have protected himself against probably a rise in labor costs. 

Mr. Vinson. And many other contingencies. 

Mr. Courtney. Many other contingencies that readily suggest them- 
selves. 

Mr. Kinpay. Offhand, it occurs to me this is an area where you 
‘ant have rigid legislation. 

One solution might be that just before you say, “written or oral 
discussions shall be conducted.” vou put in there “under such regu- 
lations as the Secretary of Defense may prescribe,” or maybe the 
Comptroller General, that he shall conduct, so as to leave it flexible 
enough that as to this commodity or this area of contracting the Sec- 
retary says, “You shall discuss it with everybody here, or with the 
low three here,” or something more flexible than the positive language 
we have here, requiring discussions in every Instance and leaving it 
open to a determination by the contracting officer and review by the 
Comptroller General and all up the line. 

Mr. Courrnrey. May I add something here? I didn’t quite finish. 

In making the statement which I did, 1 was addressing myself to 
the present provisions in the regulations, rather than the particular 
language of this subsection, the purpose of which is to alter or would 
effectively alter, in some degree not yet decided, the regulations now 
existing. 

Now let’s take just a minute and go back to the regulations. In 
1957 the regulations made no provision or did not warn the offerors 
that their bids might be accepted. 

And after a hearing before this committee, the odd position in 
which the Department and the bidders found themselves was cor- 
rected to the extent that the proposals now must advise the prospective 
offerors that their bids may be accepted. 

Mr. Bates. That is right. 

Mr. Courtney. Now the section is this, and this is section 3—S05(b) 
of the regulations: 

“There are certain circumstances— 
and not specified— 
where formal advertising is not possible and negotiation is necessary. In the 
conduct of such negotiations, where a substantial number of clearly compe- 
titive proposals have been obtained and where the contracting officer is satisfied 
that the most favorable proposal is fair and reasonably priced, award may be 
made on the basis of the initial proposals without oral or written discussions, 
provided that the request for proposals notifies all offerors of the possibility 
that award may be made without discussions of proposals received, and hence 
that proposals should be submitted initially on the most favorable terms from 
a price and technical standpoint which the offeror can submit to the Government. 

In any case where there is uncertainty as to the pricing or technical aspect of 
ny proposal, the contracting officer shall not make an award without further 
exploration and discussion prior to award, Also, when the proposal most 
advantageous to the Government involves a material departure from stated 
requirements, consideration shall be givcen to offering the other firms which 
submitted proposals an opportunity to submit a new proposal on a technica! 
basis which is comparable to that of the most advantageous proposal, provided 
this can be done without revealing to the other firms any information which 
is entitled to protection— 
under another section that deals with business secrets. 


under another section that deals with business secrets. 
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The Department of the Army justified this action on the basis that 
the lowest proposal was 7 percent below the Government estimate 
and was within 2 percent of the other three proposals and was con- 
sidered fair and reasonable. 

Now, in this case the offeror increased his price, but they still didn’t 
negotiate with him in order to bring his price down to what he had 
originally offered to do it for when the procurement was advertised. 

Mr. Bares. Of course, that gets right to the very heart of this 
matter. 

What we are trying to do is legislate judgment, and you just cannot 
clo it. 

Obviously, someone offered on an advertised bid a price of $19,000 
lower than the one that was negotiated. And there is a fellow that 
didn't exercise very good judgment, 

Mr. Battery. This is true, Mr. Bates. 

Mr. Bares. You can write law all day long and you are not going to 
make him any smarter. 

Mr. Vinson. Well, suppose you, Mr. Courtney, you and Mr. Welch, 
try to work out some proper approach. 

The objective, I don’t think, is in dispute at all. It is the phrase- 
ology and trying to bear in mind that we are trying to see that the 
Government gets a fair price for the article it has to buy. We don’t 
want anybody to give anything to the Government, but we want the 
Government not to have to pay exorbitant prices for the articles they 
buy. 

Mr. Kivpay. In the case you mentioned there, did that contracting 
officer ever make any explanation as to why he did that ? 

Mr. Battery. Well, they were in a hurry to get the contract nego- 
tiated before a deadline. 

Mr. Vinson. All right, let’s take the next one. 

Now, with that understanding, Mr. Courtney, you and Mr. Welch 
see if you can work out something, bearing in mind the regulations. 

Now, let’s see. Go to your next section. 

Mr. Courtney. Mr. Chairman, there was a further question raised 
in the discussions with the Department as to whether or not certain 
categories of purchases ought not to be excepted from the provision. 

Mr. Vinson. I think there is no dispute that perishables, number 
(9) of the regulations [sic], should be excluded from this section. 

Mr. Courtney. Perishables, number (9). 

Mr. Vinson. That is right. 

Mr. Courrnry. Which seemed to be by definite agreement—not 
within the scope of this proposed section. 

Mr. Kitpay. The language would not prohibit negotiations as to 
perishables, but would simply not require it. 

Mr. Courrney. That is right; and the other one had to do with 
professional services. 

Mr. Vinson. That is right. That is in the same category as 
perishables. 

Mr. Courtney. And which also covers educational institutions. 

In brief, categories (3) and (4) of the exceptions were specifically 
mentioned. 

Mr. Vinson. All right. 

Now go to section (f). 
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Now, yesterday, or Wednesday, I asked Mr. Bannerman, who was 
discussing this subject when we broke up, to submit his answer or 
his observations on the question of eliminating contingencies under 
the circumstances as I described. 

And here it is: 

During the discussion of subsection (e) of the bill in the hearing on June 1, 
the question was raised as to how we can be assured, when award is made on the 
basis of contractors’ initial proposals without subsequent written or oral dis- 
cussions, that unreasonable contingencies have not been included in the price 
quotation of the most favorable offer received and, therefore, are not also in- 
cluded in the price at which the contract is awarded. 

We do not award on the basis of initial proposals without written or oral 
discussion except When we can assure that unreasonable contingencies have not 
been included. There may be two bases for our having this assurance: 

(1) Where there is very substantial competition in these special procurements, 
we can be sure that a price proposal which includes unreasonable contingencies 
would not be competitive or— 

This is where there area number of bidders. 

(2) Where we have full, audited, cost experience from previous contracts for 
the same or similar item, thereby enabling us to evaluate the reasonableness of 
the prices offered. 

Furthermore, our regulation, ASPR 3—S05(b) 
the one I just read— 
as revised in September of 1958 to accommodate the views of this committee, 
requires, as a condition precedent to award without written or oral discussion, 
that the request for proposals must put all offerors on notice that award may be 
made without any discussion of the proposals received and, hence, that pro- 
posals should be submitted initially on the most favorable terms from a price and 
technical standpoint, which the offeror can submit to the Government. 

In sum, by limiting the use of this procedure to situations where (1) all of- 
ferors are warned to quote their best prices initially, and (2) very substantial 
competition is available, or (3) extensive prior audited cost experience is avail- 
able, we can assure, even though award is made without written or oral discus- 
sions, that we are not paying for any unreasonable contingencies. 

Mr. Battey. Mr. Chairman, may I mention just one case that il- 
lustrates an action that took place along these lines, that may be help- 
ful to the committee ? 

Mr. Vinson. All right, let’s hear it. 

Mr. Battery. This case involves a project that was initially adver- 
tised by the Corps of Engineers. The quotations of the four bidders 
who responded were all found to be substantially in excess of the statu- 
tory limitation when the bids were opened on December 20, 1955. 

The engineer district informed the four bidders by telegram that 
their bids were rejected as not legally responsive, in that the bids on 
the housing units exceeded statutory limitations. 

In the telegram the bidders were informed also that proposals for 
negotiated procurement of this work were being solicited to be pub- 
licly opened on December 29, 1955, and that the proposals would be 
based on the same specification and drawings. 

In the contractors’ subsequent proposals for negotiated procure- 
ment, costs were changed between line item in the proposal in order to 
indicate their compliance with the legislative limitation. 

The lowest bidder under the advertised bid procedures also submitted the 
lowest proposal for the negotiated contract, even though he increased his quota- 
tion by 519,418. The three higher bidders decreased their quotations by $15,920 
and $40,787 and $91,903, respectively. 

The contract was awarded to the lowest bidder on February 17, 1956, without 
further negotiation with any of the offerors under the negotiated proposal. 
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Mr. Courtney. Section (f) begins on the bottom of page 3, line 22: 

(f) The second sentence of subsection 2306(a) is amended by substituting 
Tit) cor “(e)." 

(g) Section 2806 is amended by adding a new subsection as follows: 

“(f) No contract negotiated under this title shall contain a profit formula or 
price redetermination provision that would allow the contractor increased fees 
or profits for cost reductions or target cost underruns resulting from causes 
other than those which the contractor can clearly and completely demonstrate 
are due to his skill, efficiency, or ingenuity in the performance of such contract.” 

Mr. Vinson. Well, of course, the Department is very much opposed 
to that. That goes to the very heart of the incentive contract. 

Now, what is your comment / 

Mr. Weicu. Ours, Mr. Chairman / 

Mr. Vinson. Yes, sir. 

Mr. Courtney. Your comment. 

Mr. Wetcu. Our formal comment is this—— 

Mr. Vinson. Where isthat in your statement / 

Mr. Wetcu. Yes, sir; on page 9, middle of the page. 

Mr. Vinson. All right, good. Go right ahead. 

Mr. Wetcu. Section (g) would add a new subsection to section 
2306 prohibiting the negotiation of contracts containing profit 
formulas or price redetermination provisions allowing the contractor 
increased fees or profits for cost reductions or target cost underruns 
resulting from causes other than those which the contractor can 
clearly demonstrate are due to his skill, efliciency, or ingenuity in 
performing the contract. 

Where sufficient reliable information is not available to make it 
possible for the parties to negotiate fair and reasonable firm fixed 
prices, pricing clauses providing for adjustment of the price after 
cost and production experience have been gained should be used. 

One type of negotiated contract that has caused considerable diffi- 
culty in establishing fair and reasonable prices is the fixed-price- 
incentive type. 

This tvpe of contract provides for the initial negotiation of an 
estimated target cost, target profit, ceiling price, and a final profit 
formula which provides for the contractor to participate in any sav- 
ings resulting from reductions of costs below the target cost or in 
any losses from increases above target costs. Its objective is to give 
the contractor an incentive to reduce his cost of performance since his 
profit is increased thereby. 

Our audits have disclosed that some target prices have been excessive 
because of the negotiating parties’ failure to base target price estimates 
on current cost information available to the contractors or their sup- 
pliers. In certain instances, both the target prices and subcontract 
prices on which the target prices were based were excessive because 
prime contractors were either reluctant or failed to examine the cost 
records of their suppliers or they did not require submission of cost 
information in support of proposed prices. 

Under the fixed-price-incentive type of contract, when negotiated 
target costs are not forecast with reasonable accuracy, cost underruns 
may be due to the initial overestimates of cost and not to the efficiency 
of the contractor. Thus, the additional profits paid to the contractor 
under the profit-sharing arrangement are in the nature of a wind- 
fall rather than earned profits. 
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We therefore believe that Congress should consider the desirability 
of restricting payment of incentive profits toa participation in those 
savings that “result from actual ac complishments of the contractor, as 
contemplated by section (g) of the bill. 

Mr. Bares. Well, that is what we are doing here. We are consider- 
ing the desirability. But what do you have to say about how the 
thing can possibly work ¢ 

I think it is a laudable goal. The question is, can we write legis- 
lation that will accomplish the purpose which we have in mind / 

Mr. Vinson. Well, we can try, anyhow. We can say to the con- 
tractor, “If you can show by your skill, efficiency, or ingenuity, you 
have been able to reduce the article, then we will give you a bonus.” 

Mr. Weicu. Mr. Bates, we feel that this section (g), as we have 
composed it, would accomplish that purpose. 

Mr. Bares. You mean in the bill? 

Mr. Wevcn. Inthe bill, yes. 

Mr. Bares. Well, let’s take a situation, now. 

“His own ingenuity and his own efficiency.” What does that mean ? 

What if you have—take your own procurement officer in a big 
company. Now, he is going to buy some stuff from the outside. 
Now, if he gets around there and gets a better price, is that ingenuity 
and efficiency, or is it not 

Mr. Weicu. Well, looking at it another way, I think it would be 
easier to determine the overrun that was due to overestimates, to 
begin with. That wouldn't be too difficult to ascertain, 

Mr. Baittey. No. 

I think in your answer to your question, specifically, Mr. Bates, I 
think if he does come up with a better source of supply than he origi- 
nally had under the contract, and this source of supply is able to ‘do 
the job at a cheaper price, that this would be attributable to his effi- 
ciency and ingenuity. 

Mr. Bares. Then, what would you not include / 

Mr. Barry. I think the type of thing that Mr. Welch has men- 
tioned, where it is evident upon reexamination of what the contractor 
did in terms of what it was estimated he would do that this was 
simply something that wasn’t forecast. This would be the type of 
profits that he would not share in. 

We have submitted to this committee—— 

Mr. Vinson. If the target price was so positive as to be correct, 
based upon audit, it might not be warranted to have a section of 
this kind. 

But in view of the fact that the target price is an estimate, pure 
and simple, and it is so broad and hasn’t been pinpointed to the sat- 
isfaction of anyone, we should have some kind of restriction so as 
not to bring about the payment of a bonus on things that had no 
relation whatsoever to skill, efficiency or ingenuity, but just because 
he raised his estimate cost higher. 

Mr. Weucu. In other words, we could be positive about the exces- 
sive profits that were made which resulted from initial overestimates 
of cost. 

We submitted many reports—— 

Mr. Battery. Many report to this committee, as well as the other 
cognizant committees. 
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Mr. Wetcn. Outlining the cases, and it is that type of excessive 
profit that this provision is designed to preclude. 

Mr. Vinson. This is the very heart of the bill. This one section 
is the most important section in the bill, as I interpret it. 

Mr. Courtney, what have you to say / 

Mr. Cocrrney. Well, on this point I wanted to draw the committee's 
attention to the cases that were submitted by the Comptroller, in 
observing the operation of the incentive contract, particularly to the 
eases in which the subcontractor prices were not properly either under- 
stood, known, evaluated or what have you, in the fixing of the target 
price during negotiations, either through suppression or failure to act, 
or many reasons. 

Now, I think it proper to call attention to the fact that now the Air 
Force, and I guess the Navy Department, are requiring what amounts 
to a certification by the contractor, that is, the prime contractor, of 
his subcontracting prices as used in negotiations. 

Now, this is not all virtue, and it may not all be as effective as it is 
indicated, but it is a step in the direction of pointing up the difference 
between cost reductions by formula and cost reductions in fact. 

Mr. Vinson. That is right. 

Mr. Bares. Then I think that is the approach to this type of thing. 
Because you know what you are doing. 

But if you are going to freeze this situation so that if a contractor 
is set in his price with the subcontractor and he can gain no benefit 
from it, he is not going to waste his time trying to get a lower price 
from that subcontractor. And therefore, the Government loses. 

Now, if through this other approach they come up with more definite 
figures ahead of time, then maybe that is the way to get at this thing. 

Mr. Battery. Well, Mr. Bates, if the contractor does take this action 
to get lower prices from his subcontractors, then he can demonstrate 
it was due to his efforts that the price was reduced. 

Mr. Vinson. That is right. That is because of his efficiency in 
doing business. 

Mr. Battey. And he should share in that type of a profit. 

Mr. Bares. Then how are you going to determine it? 

I think everybody is in favor of the goal, that nonrecurrent incre- 
ments shouldn't be loaded into profits. 

Mr. Battery. Mr. Bates, at the conclusion of the contract, the serv- 
ices and the contractor get together to negotiate what are the final 
costs. At that time it would seem to me that under proper contract 
provisions the contractor could come in with his statement showing 
the savings and the actions that he took which enabled him to underrun 
the target cost. 

Mr. Barres. Now, how about the overruns? 

Mr. Bamery. The overruns I think would have to be taken care of 
in some sort of similar manner, under a contract provision which 
would permit consideration to be given to the equities. 

Mr. Bares. If it is fair one way, it should be fair the other way. 

Mr. Bairey. I think this is so. 

Mr. Vinson. Mr. Courtney, what is your answer? 

Mr. Courtney. That seems, Mr. Chairman, what Mr. Bailey has 
said, to narrow the issue to a matter of whether or not this should be 
declared by statute. 
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Mr. Vinson. What ? 

Mr. Courtney. Whether or not this policy or principle, whatever 
you want to call it, should be declared in a statute or whether it should 
be a matter of contract. 

Mr. Vinson. Well, you shouldn't try to get around the word “incen- 
tive,” now, because the committee knows it and the Department knows 
it, by that kind of word. 

Now, we are in this kind of a situation. This is a contracting pro- 
cedure that has been going on for some time. 

I don’t think we can, by the facts that have been submitted here, 
and notwithstanding the fact that the Army doesn’t use this form of 
contract at all—I don’t think we would be on sound ground to try 
to outlaw it. And we have to live with it. 

So in living with it, let’s make it effective by giving the bonus, and 
when it is demonstrated that skill, efficiency and ingenuity brought 
about the underrun of the estimate. 

Mr. Barres. There is no argument on that point. 

It is the question of how it is going to be determined. 

Mr. Kinpay. Of course, we have been through a long period here 
of subcontractors complaining about the prime contractor chiseling 
them down, and so on. 

Mr. Vinson. That is right. 

Mr. Kitpay. We had a bill, or did have a bill pending here for a 
long time, trying to take care of that. 

Mr. Wercu. Yes. 

Mr. Kitpay. Under the existing incentive-type contract, if he gets 
the price down in any manner at all, he shares in the percentage of 
the cost saved. 

Mr. Wevcu. Right. 

Mr. Kitpay. I mean the percentage of the saving. 

Mr. Vinson. Yes. 

Mr. Wertcu. That is right. 

Mr. Kitpay. Even though he has brutally beaten down the supplier, 
or the subeontractor. 

Mr. Vinson. That is right. 

Mr. Kitpay. Even then, if we take that out, he is not going to beat 
them down any more. Weare going to have to give it to him anyway. 

Mr. Vinson. Then he shouldn't get the contract. 

Mr. Kinpay. I would think this language should be worked around 
where it wouldn't be so rigid, but where it would be more taking into 
consideration these elements that you have mentioned, namely in- 
genuity, and so on, so as to give some guidelines to people who are 
doing this final negotiation as to what the cost actually was which 
was the result of the contractor’s effort and which was not. 

Mr. Vinson. Well, that may be a wise suggestion. 

So, as it comes from a good source we will ask Mr. Kilday to devote 
his time to getting the proper language. 

Mr. Kitpay. I withdraw my statement. 

Mr. Vinson. We are cautious in everything we are doing here on 
this matter. And we want to do something worth while. That is the 
reason for the free and frank discussion. 

Now, you consult with Mr. Kilday, Mr. Welch, and try to help us 
on this section. 
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Mr. Kivpay. Mr. Chairman, you remember when our old and dearly 
beloved Ewing Thomason was here / 

Mr. Vinson. Yes. 

Mr. Kitpay. He always said, “You have to trust somebody.” And 
all morning that has been going through my head, of trusting some- 
body. 

Mr. Vinson. It is true we want to trust someone, but at the same 
time we don’t want to have too much judgment without some restric- 
tive field in which the judgment is applied. 

Now, like it is now, as pointed out by the renegotiation chairman, 
why, anything that has no relation to bringing about better manag- 
ment can be used as a basis for the incentive bonus to be paid. And 
that is wrong. It ought to be confined and brought down. 

Of course, as I said, I don’t think we would be on sound ground if we 
reached a decision to outlaw the incentive contract. Because we just 
can't, probably, do so. 

But nevertheless it ought to be restricted, by some type of—making it 
an incentive, and not just a bonus. 

Because you set a target price so high, and without any audit. It 
has been clearly demonstrated here it is purely an estimate. And you 
have no other way to determine. 

Of course, any man is in business to make profit. That is all right. 
And he is going to make a good bargain every time he can. 

So unless he is held down, he is going to put a great many contingen- 
cies in it, and the estimates are going to be so uncertain. And he ts 
bound to produce it a great deal less than he first estimated he can 
do it. And the rest goes into his pocket. And there you have the 
right definition of 2 “windfall.” 

Just to show what happened, now—— 

This is off the record. 

(Further statement off the record. ) 

Mr. Rivers. Of course, Mr. Chairman, that is the way business does 
business. 

Mr. Vinson. I know. 

Mr. Rivers. You take, on these contracts for the construction of 
highway bridges, Mr. Welch; every highway bridge that you see 
built all over the country—and even these big corporations, they have 
a bonus and a penalty on most of them. 

I mean, you develop incentive on any large contract. Incentive 
develops as you go along. It is like the first automobile that comes 
out in a new model. When you get to the tail end of them, they can 
roll them off with their eyes shut. 

Mr. Vinson. As it is today, the incentive is to make the estimated 
target price so high you can't do anything except reaping a reward. 

Now, we are going to have the aid of Mr. Kilday and all, not only 
on that section but with the other sections. 

With that understanding, we are going to try to work out language. 
And on that basis, I am satisfied the hens are going to hatch out a 
worthwhile egg. And we will proceed on that basis. 

Mr. Bares. I would just like to say I totally agree with every 
generality you made. 

Mr. Vinson. Thank you. 
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Mr. Bares. Every generality. When Mr. Kilday and the Comp- 
troller General and the rest of them get down into specifics, what 
are we going to count and what are we not going to count é 

These people that are to enforce this law have to have some guid- 
ance. And I haven't seen any indication at this hearing, or the pre- 
vious one, as to what should be counted and what should not be 
counted. 

Mr. Vinson. Well, in that connection, why wouldn’t it be the proper 
thing that the Department would follow it up with a regulation as 
to what area would be taken into consideration, as to the “skill, ef- 
ficiency, and ingenuity” 

Mr. Bares. This is a reflection of our judgment, our law, and I 
think they ought to know what we think. And I am sure I don’t 
know what I think, when I read this thing. 

I don’t know how you would ever expect anybody who is going to 
negotiate this to come to any decision. It is going to be all things 
to all people. 

So I would like to see a set of specifications be drawn up. Let’s 
wnalyze these things and see what we think about it. 

Mr. Vinson. We can put that in the report. 

Mr. Bares. But there is no legislative history being developed here 
that will aid anybody. 

Mr. Vinson. We will try to aid them by a legislative statement, 
in the report. 

Mr. Bares. That is not enough. 

I think we ought to get Mr. Courtney to talk to somebody and find 
out what these folks have in mind specifically, and then let’s analyze 
these particular situations. 

We all agree on the generalities. We don’t want anybody getting 
windfall profits. But are they windfall profits¢ And if you are 
going to have the minuses, you are going to have to have the pluses, 
too. I think allof that must be resolved here. 

Mr. Vinson. I think we made progress on this, because Mr. Kilday 
is going to help us on this. 

Mr. Kinpay. Of course, if I submit anything at all, 1 have dis- 
charged my obligation. 

Mr. Vinson. All right. Now let’s take section 2310(a). 

Now I want to say this is the heart of the bill, that section right 
there. 

Mr. Bares. The one we passed ¢ 

Mr. Vinson. No. No, 10. 

Go ahead, Mr. Courtney. 

Mr. Courtney (reading) : 

Sec tion 2810(a) is amended to read as follows: 

(a) Datacinaanons and decisions required to be made under this chapter 
by the head of an agency may be made for an individual purchase or contract 
or for a Class of purchases or contracts.” 

Now the section follows on. It is all related. 

Shall I continue with it ? 

Mr. Vinson. Go ahead and read it. 

Mr. Courtney (reading) : 

Section 2310(b) is amended to read as follows—— 


Mr. Vinson. Wait. Let’s don’t read further. 
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Now that subsection (b) there relates to finality of decisions, (a) 
through (b): does it not, Mr. Courtney ? 

Mr. Courrney. This relates to the authority of an agency head to 
authorize and to pass on the determinations which he has made to 
classes of articles being purchased. 

Determinations and decisions required to be made under this chapter by the 
head of an agency may be made for an individual purchase or contract or for 
a class of purchases or contracts. 

And that is the end of that portion of the section, Mr. Chairman. 
Mr. Vinson. Allright. That uses the general language in summing 
up. All right. 

Goahead. Let’s take each one. 

Mr. Courrney. Now the second portion is: 


—s 
— 


Section 2310(b) is amended to read as follows: 

“(b) Each determination or decision under clauses (11)-—(16) of section 
2304 (a), section 2306(c), or section 2307(c) of this title shall be based on a writ- 
ten finding by the person making the determination or decision, and such findings 
shall set out facts and circumstances which (1) are ciearly illustrative of the 
conditions described in clauses (11)—(16) of subsection 2304(a), or (2) clearly 
indicate why the type of contract selected under subsection 2306(¢c) is likely to 
be less costly than any other type, or (3) clearly indicate why advance pay- 
ments under subsection 2307(c) would be in the public interest.” 

Mr. Vinson. Now let’s stop right there. 

Now, go back to the law and let’s get those sections and see what 
those sections (11) to (16) say. 

Mr. Courrney. (11) through (16), Mr. Chairman, are the excep- 
tions which, generally speaking, require agency head determinations 
or specific findings. 

Mr. Vinson. Now, my recollection was that the Department went 
along with certain ones of them and certain ones they did not go along 
with, the language in the bill. 

Mr. Courrney. That is right. . 

Mr. Vinson. Now, which ones did they object to? 

Mr. Courrney. I will have to take the thing section by section, Mr. 
Chairman. 

Mr. Vinson. Well, let’s get his statement back here. 

Mr. Courtney. I think it might be interesting to have the Comp- 
troller’s statement of the reason why this section was drawn and the 
way in which it was, before we go into that. 

Mr. Lanxrorp. Does the Department object to it ? 

Mr, Courrney. The Department takes a general objection, and 
specific objection in certain instances. 

I think it would help here if you were to hear the Comptroller’s 
statement. 

Mr. Vinson. All right. 

Mr. Courrney. But, first, may I finish the section? Because it is 
apropos under the same section. 

Contracts negotiated under clauses 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 14 
of section 2304(a) shall be supported by a written finding setting out facts and 
circumstances sufficient to clearly and convincingly establish that use of formal 
advertising would not have been feasible and practicable. Each determination, 
decision, and finding required by this subsection shall be kept available in the 
agency for at least 6 years after the date of execution of the contract to which 


it applies, and a copy thereof shall be submitted to the General Accounting 
Office with each contract to which it applies. 











sere. 
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Now, Mr. Chairman, the Department’s comments were specific as 
to many of the sections and a general objection to the lack of finality 
of decision. 

The comment commences on page 11 of Mr. McGuires statement. 

Mr. Vinson. All right. 

Mr. Courtney. Now, the General Accounting Office has a comment 
which has thus far not been heard. 

Mr. Vinson. All right, members of the committee, let’s read the 
Department’s comment. 

Mr. Wetcu. Well, we commented on sections (h) and (1) at the 
bottom of page 1 in connection with our comments. We said that sec- 
tion (a) of the bill should be read with sections (h) and (i). Thus, 
section (a) of the bill would amend section 2304(a) of title 10 to 
specifically require the use of formal advertising in all procurements 
where such use would be feasible and practicable. And to aid in 
accomplishing this objective, section (i) of the bill would amend 
section 2310(b) to require additional findings, setting out sufficient 
facts and circumstances to clearly indicate that use of formal adver- 
tising would not be feasible or practicable, before negotiation would 
be authorized under certain of the so-called exceptions to formal ad- 
vertising in section 2304(a). Additionally, sections (h) and (i) of 
the bill would delete the present provisions of section 2310 which 
give finality to decisions, determinations, and findings on certain 
negotiated contracts. 

These amendments are designed primarily to correct, if possible. 
the trend toward use of negotiation, rather than formal advertising, 
in the procurement of our defense needs. 

Mr. Vinson. Well now, of course, that objective is that of the 
committee, too. That is the objective of the Congress, which is, so 
far as possible, to have as much competitive bidding and formal ad- 
vertisement as possible. 

Of course, we all recognize that we have to pass some exceptions. 

Now, in granting the exceptions, we want to restrict them as much 
as possible, without undue paperwork and hardships and all of that 
type. 

Now, let’s see, have we accomplished the objective without throwing 
an additional millstone around the Department ? 

Mr. Wetcu. Well, we look at it this way: 

First, we call for a positive requirement for advertising where 
advertising would be appropriate, even though the procurement could 
be fitted under one of the exceptions. 

Secondly, we say that when they do use one of the exceptions to 
negotiate, they should support their action by clear and convincing 
findings showing why. . 

Mr. Vinson. Now, they raised the question of a clear and convine- 
ing finding. 

Now, that would be not their judgment but your judgment. 

Now, that is the trouble about that, from their viewpoint, would 
it not be? 

Now, they say—and of course the statute is full of where decisions 
are made by the Department that are final and conclusive and cannot 
even be questioned = the Comptroller. And I think in some cases 
that is exactly right and the proper way. 
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Now, when they do this, from the language of the present bill, why, 
you could question their judgment. So there never would be any 
finality of the matter. 

Now, we don’t w ant to get into that phase. 

Mr. Wetcu. No, sir. 

Mr, Vinson. We can’t let you get in there and have you say, “Well, 
you reached the wrong judgment.” Because we are clothing these 
people with the power to make the judgment, and the judgment must 
be final and conclusive, or else there would be no end of judgments. 
Everybody would say, “Well, that is his judgment, let me have my 
judgment.” 

Mr. Wetcu. On the other hand, there isn’t any point in requiring 
clear and convincing findings if the findings that are made are going 
to be final and not subject to question, 

Mr. Vinson. Well, you see, you are asking here that you step in 
the door and pass your judgment on their judgment. You bog your- 
self down if you do that. 

Mr. Weicn. We don’t feel that that would present any serious 
problem. We already, and for years, have had the authority to 
question advertising procedures. Yet we have not brought about any 
chaotic results as are referred to by the Defense people. 

We don’t question their action, except in cases where, as I said 
before, it is clearly erroneous, arbitrary, or capricious, or not supported 
by substantial evidence—the test that usually is applied in law with 
respect to findings of judgement. And those instances are rare. 

But the important thing is that a salutary purpose would be served 
by the very fact that if there are abuses we could question them. 

Mr. Rivers. Let me ask the counsel a question. 

Say this man determined, made the determination and put it in 
writing, and you pinpointed the man involved. Of course, one good 
thing with this thing is you keep the man from passing the buck. 
You know who made the decision. 

Mr. Wevcu. That is right. 

Mr. Rivers. That isa favorite pastime in certain areas. 

But say he made the decision and signed his name to it and advanced 
the reasons therefor, which didn’t meet with your approval. Would 
that put you in the administrative end, the veto, or where would that 
put vou! 

Mr. Wetcu. If the finality provision is deleted, it would put us in 
& position where we could question the validity of the finding. But 
in order to question it, we would have to find that it was arbitrary, 
capricious, fraudulent, not supported by substantial evidence 
Mr. Vinson. You could find those things. 

Mr. Rivers. You could, if you set out to do anything. 





Mr. Vinson. I think everybody that don’t agree with my opinion 
is, automatically, not aware of the situation. |Laughter.] 

Mr. Rivers. Arbitrary. 

Mr. Vinson. And arbitrary. [Further laughter. | 

Mr. Rivers. I think so, too. 

Certainly, unreasonable. [Further laughter. | 

Mr. Kinpay. I have noticed that. [Further laughter. | 

















f 

















=r 








6147 


Mr. Vinson. Here is what we said on that. And they made a 
good point. This is the report of the Armed Services Committee, 
when we wrote this bill. 

The committee has given careful consideration to the troublesome question 
of finality of agency determinations and decisions. In a limited number of 
situatious—those where the bill provides for a determination or decision by the 
agency head, as that term is defined in the bill, subject to the right of delegation 
provided in section 7—the determinations and decisions of the agencies are final 
and not subject to be invalidated or challenged by the Comptroller General or 
the courts. In the remaining situations, the committee regards as desirable 
the existence in the Comptroller General of a power to examine and question 
contracts so long as that power is exercised judiciously and with restraint, and 
does not lead to a substitution of the Comptroller General's judgment for the 
judgment of the agency head. The latter gives rise to the extremely unhealthy 
condition of in effect shared authority without shared responsibility. It also 
gives rise to delays and undesirable uncertainities as to legal status. It is the 
considered view of the committee that where the agency acting in good faith 
makes a determination or decision reasonably supported in fact and law, such 
determination or decision should be final. Stated in another way, the committee 
is firmly of the view that the determination or decision by the agency should stand 
unless it is clear beyond reasonable doubt that the decision or determination is 
unlawful. The finality provisions contained in section 7 of the bill would achieve 
these results. 

Tosum up, it doesn’t look like, to me, you should be delving into that. 

Mr. Kilday, did you want to say something / 

Mr. Kinpay. No. 

I was just wondering if the principal virtue in your proposal isn't 
that it makes it so hard to award a negotiated contract that they will 
just go ahead and advertise anyway. By the time they have made all 
these findings and everything, it probably would be easier for the con- 
tracting oflicer to award it on a competitive bid. 

Mr. Wencu. Well, Mr. Chairman, we look at it this way. 

As Tsay. the fact that we would have the authority would serve a 
very good purpose. 

We receive many protests from bidders who feel that they have not 
heen treated fairly: that they should have been awarded a contract. 
Rut someone else is given the contract and they come to us. We say, 
“Well, under the law, since this is a negotiated procurement, and the 
administrative findings are final, we can’t help you.” 

And we don’t believe that this isa healthy situation. We know from 
our experience in the advertising area that bidders should have an 
independent forum to which they can come to have their grievances 
heard. 

It is necessary to good procurement to maintain the confidence of 
bidders. If their only redress is to go back to the Department who 
made the decision against them they don’t feel that they have been 
treated very satisfactorily. 

Mr. Barres. What makes you think that is the only redress they have ? 
I get letters every day inthe week. [| Laughter. | 

And we chase them down. And they better have good answers. 

Mr. Vinson. You answered Mr. Kilday’s question in your own state- 
ment when yousaid this: 

These amendments are designed primarily to correct, if possible, the trend to- 
ward use of negotiation rather than formal advertising in the procurement of 
our defense needs. 
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Now, the objective of these sections is to make it more difficult to 
have a negotiated contract. Because that is just exactly what you 
said there. It puts you in the position of agreeing with 

Mr. Rivers. Vetoing. 

Mr. Vinson. Vetoing a negotiated contract, if in your judgment it 
did not offer sufficient ground to convince you that a negotiated con- 
tract should be used instead of an advertised contract. 

Mr. Bares. Do you have any cases 4 

Mr. Vinson. While we must have as much advertising as possible— 
we are trying to do that, but we must not bring you into an phaisiies- 
tive area. Your function is not, as I see it, to be in that area at all. 
Your function is along—and when they make a judgment, that judg- 
ment should be final. 

This statement we read—you read it here. It is a very magnificent 
statement. 

I don’t know who wrote it, but nevertheless I am proud to see it is 
quoting the language of the Armed Services Committee. They picked 
it right up and put it on our doorsteps. They said, “This is what 
you said, then stand by it now.” 

Now, let’s goto the next section. 

Mr. Bares. How do they separate, Mr. Welch? It has never been 
clear in my mind. I suppose it is under specific laws. But you are 
always exercising review authority on the disbursing officers for gen- 
eral accounts and advances, as to whether they specifically follow the 
rule and the laws in the disbursing of funds. 

Mr. Wetcn. Yes. 

Mr. Bares. So you must exercise a judgment. 

Now, yours is not just on obvious errors. Don’t you also exercise 
a judgment as to whether it should be done in this fashion or that 
fashion ? 

Mr. Wetcu. Well, we can only disallow credit for an expenditure 
upon a legal basis. There has to have been an illegal payment for 
us to do that. 

Mr. Baitey. We doreport them, Mr. Bates. 

Mr. Vinson. It is my understanding the Department has no objec- 
tion to certain phases of this. 

Mr. Courrney. You mean in the next section, Mr. Chairman— 

Mr. Vinson. I mean, in 2310(b) there were certain things they sug- 
gested in their statement, did they not, if I remember correctly ? 

Mr. Sanpweea. Yes, that is right. 

Mr. Courtney. There were some things to which no objection was 
made. 

Mr. Vinson. All right, we will accept that, to which they agreed 
with us. We willsee what they are. We will study this section again. 

Allright, now, take subsection (}). 

Mr. Courrney. This, Mr. Chairman, is not objected to in any great 
degree. It is a very simple objection to it by the Department. This 
amends the delegation authority. It is line 15, page 5, of the bill: 








The head of an agency may delegate, subject to his direction, to any other 
officer or official of that agency, any power under this chapter except the power 
to make determinations and decisions under section 2306 (¢)— 


that is “likely to be less costly” — 


and under clauses (11)—(16) of section 2304(a) of this title. However, the 
power to make a determination or decision under section 2304 (a) (11) of this 
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title may be delegated only to a chief officer or official of that agency who 
is responsible for procurement, and only for contracts requiring the expenditure 
of not more than $100,000. 

Now, section (11), that is exception (11) authorizing negotiated 
purchases, has to do with experimental research and development pro- 
posals. 

And to point the thing up quickly, Mr. Chairman, the difference 
with the Department on this bill relates to the officer to whom the 
delegation can be made. 

And the Department proposes that instead of a chief officer or official, 
the determination merely involves a finding that the contract is in faet 
one for research and development. 

Accordingly, it is recommended that the second sentence of the pro- 
posed subsection, that is, the second sentence, be revised to read : 


However, the power to make a determination or a decision under section 
2304 (a) (11) 


which is the research and development section of this tithe— 


may be delegated to any other officer or official of that agency for contracts 
requiring the expenditure of not more than $100,000. 

Mr. Vinson. What do yousay tothat, Mr. ¢ ‘omptroller f 

Mr. Weicu. We don’t have any objection to that, Mr. Chairman. 

Mr. Vinson. All right. 

Now, I want to thank the Comptroller's office for the valuable aid 
and assistance you have rendered this committee. 

I find myself pretty well in agreement with a great many things you 
put in here. 

We will study this section about the finality a little bit closer. And 
we will try to polish up about the incentive contracts. 

I think we are in complete agreement on every other phase of the 
bill. 

Also, we will restudy “written and oral discussions.” 

You have been of great aidtous. And I think we are going to write 
something that is going to be a credit to the committee and of aid and 
assistance to the Department and to people doing business with the 
Department. 

But the American Manufacturers Association [sic] and the steel 
people—wasn't it / 

Mr. Courtney. No, Mr. Chairman, there was a statement filed by 
the American Society of Civil Engineers. And I can sum up their 
objection, perhaps, in one line. 

They are opposed to any restrictions, such as proposed, in the em- 
ploy ment of professional talent. We have discussed that. That is 
section 4. 

Mr. Vinson. All right. 

Mr. Courtney. They would ask that their statement be made a part 
of the record. 

(The statement follows :) 


AMERICAN SOCIETY OF CIVIL ENGINEERS, 
May 27, 1960. 
Hon. CARL VINSON, 
Chairman, Special Subcommittee on Procurement, Armed Services Committee 
of the House of Representatives, Old House Office Building, Washington, D.C. 
Dear Mr. CHAIRMAN: We understand that the Special Subcommittee on Pro- 
curement will hold hearings on H.R. 12299 on May 31. In the absence of Execu- 
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tive Secretary Wisely, we wish to express the society's opposition to this bill 
which, in its present form would, as a practical matter, preclude an agency from 
awarding a contract for professional services, including engineering services, on 
any other basis than that of price. 

Section 2804(a) of title 10 of the United States Code provides that the head 
of an agency may negotiate purchase or contracts for property or services, if 
the purchase or contract falls within 1 of 17 defined categories. Under sub- 
section + of section 2304(a) of title 10, the head of an agency may negotiate a 
purchase or contract if “the purchase or contract is for personal or professional 
services.” 

The reasons for this exception are discussed in the report of the Committee on 
Armed Services on the Armed Forces Procurement Act of 1947. See House 
Report No. 109, 8Oth Congress, Ist session, page 17; see also Senate Report No. 
571, SOth Congress, Ist session, pages 2-3. 

H.R. 12299 would subject an agency having authority to negotiate a contract 
for personal or professional services to the requirement contained in the pro- 
posed new subsection 2304(g) that it solicit proposals “from the maximum 
nuniber of qualified sources consistent with the nature and requirement of the 
supplies or services to be procured * * *.” The same proposed new subsection 
(g) would also require the agency to conduct written or oral discussions “with 
all responsible offerors who submitted proposals within a competitive range, 
price and other factors considered.” 

While we are not altogether clear as to what is meant by the phrase ‘“con- 
sistent with the nature and requirements of the supplies or services to be pro- 
cured,” it appears to us that a contracting officer might feel obliged to call for 
proposals for professional engineering services. Further, it appears that this 
proposed new subsection of section 2304 envisions the submission of priced 
proposals. 

A second ground for concern is found in section 2310(b) of H.R. 12299 which 
would require the contracting agency to justify his negotiation of a contract for 
personal or professional services by “setting out facts and circumstances sufficient 
to clearly and convincingly establish that use of formal advertising would not 
have been feasible and practical.” In our opinion, this requirement in section 
2310(b) of H.R. 12299 would practically insure that the vast majority of con- 
tracts for professional services would be awarded solely on the basis of price. 
The reason this would follow is set forth in the report of the Senate and House 
Committees on Armed Services referred to above. Quoting from Senate Report 
No. 571, SOth Congress, 1st session, pages 2-8, “Should he (the contracting officer) 
make an award * * * to someone other than the lowest bidder, he is immediately 
placed on the defensive and must justify his action * * *. This attitude has 
had the only result which could be expected—the award of a contract in a purely 
mechanical way to the lowest bidder without exercise of judgment or discretion 
on the part of the purchasing officer. The committee is firmly of the opinion that 
it is not in all cases the best way to conduct a business.” 

It is the position of the society that this is never the best way to obtain pro- 
fessional engineering services. 

The competent practice of a profession involves creative intellectual ability. 
No two engineers, for example, can be expected to render identical services. 
An engineer who has no skill, experience, or technical knowledge can underbid 
an engineer who possesses the skill, experience, or technical knowledge required 
for the job. What usually amounts to a very small apparent saving when the 
contract is awarded solely on a price basis is almost certain to be lost many 
times over as a result of inferior conception and design and added costs of 
construction, operation, and maintenance. 

It is for this reason that the code of ethics of the American Society of Civil 
Engineers provides that it shall be considered unprofessional and inconsist- 
ent with honorable and dignified bearing for any member of the society to 
participate in competitive bidding on a price basis to secure a professional 
engagement. 

We feel that the public interest is served if agencies contracting fo# pro- 
fessional services are encourage to follow procedures essentially as follows: 

(1) Consider the qualifications of a number of firms who appear to be cap- 
able of meeting the requirements of an undertaking. 

(2) Select from the list one or more who are believed to be the best quali- 
fied, and carefully interview them separately, explaining fully the proposed 
service and carefully examining the qualifications of the firm, but without 
mentioning fee. 
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(3) List these firms in order of desirability, taking into account reputation, 
experience, financial standing, personnel available, whether the workload al- 
ready being carried will permit prompt and efficient service, and any other 
pertinent factors. 

(4) Choose the one deemed most desirable and agree on a mutually satis- 
factory fee, this being the first time there is any discussion of cost. 

(5) In the event that it is found impossible to agree on the fee, dismiss 
the firm in writing and negotiate with the one next on the list, and so on 
until agreement is reached. 

Because these matters are of great importance to the public as well as to 
all professional engineers, we request the opportunity to file an amplified state- 
ment with the Committee on Armed Services at a later date, should Mr. Wisely 
deem it advisable upon his return to the office on June 6. 

Respectfully submitted. 

FE. S. KirKPATRICK, 
Assistant to the Secretary, 
American Society of Civil Engineers. 


Mr. Vinson. The American Manufacturers Association [sic ]—they 
want to appear in person 4 

Mr. Courtney, No, sir. No, Mr. Chairman, they have a statement 
for the record. 

(The statement follows:) 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
May 25, 1960. 
Hon. Car. VINSON, 
Chairman, House Armed Services Committee, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN VINSON: It is understood that a hearing will be held with- 
in your committee during the forthcoming week on H.R. 12299 relating to 
amendments of the Armed Services Procurement Act of 1947. The national 
defense committee of the National Association of Manufacturers is now study- 
ing that bill and we hope we may be given the opportunity to express our 
views to the committee personally in this regard at your convenience. 

It may be said at this time that the contents of H.R. 12299 appear to be 
tied in with the provisions of several general bills, notably S. 500 which was 
introduced by Senator Saltonstall. We believe that the issues now before 
your committee should in fact be considered in conjunction with the broader 
issues contained in the proposals to which IT allude. Therefore, we are enclos- 
ing a statement we rendered in the recent past discussing many of the impor- 
tant matters we have in mind. 

It is hoped that this may be of assistance to you, and we look forward to 
elaborating on our view by personal representation. 

Sincerely yours, 
GEORGE P. F. SMITH, 
Chairman, National Defense Committee. 





NATIONAL ASSOCIATION OF MANUFACTURERS, 
May 31, 1960, 
Hon. Cart VINSON, 
Chairman, House Armed Services Committee, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN VINSON: As communicated to your committee by our 
Washington representative, we have not been able to present our views personally 
this morning on H.R. 12299. Your letter of Friday, May 27, inviting our 
presentation arrived at our offices only this morning as a result of the legal 
holiday, Monday, May 30, and it was impossible, accordingly, for witnesses 
for NAM to come to Washington from New York within the limited time of 
notice. We wish to reiterate that the contents of H.R. 12299 appear to be 
tied in with the provisions of several general bills, notably S. 500 which was 
introduced by Senator Saltonstall. We believe that the issues now before your 
committee should in fact be considered in conjunction with the broader issues 
contained in the proposed legislation to which I allude. In the light of this, 








it is our opinion that matters such as those brought up in H.R. 12299 should not 
receive any further action by your committee until they can be weighed along 
with related problems which are expected to be resolved as an outgrowth of 
studies being made pursuant to the Renegotiation Act extension during the past 
year. 

This represents our national defense committee’s general view of H.R. 12209; 
we believe it to be sufficiently important for our asking that insertion be made 
of this letter into the hearing record. 

Very truly yours, 
GEORGE P. F. SMITH, 
Chairman National Defense Committee. 





STATEMENT OF WARREN WEBSTER, NATIONAL DEFENSE COMMITTEE, NATIONAL 
ASSOCIATION OF MANUFACTURERS 


My name is Warren Webster; I am chairman of NAM's National Defense 
Committee, and I am speaking today for the association. I am also vice presi- 
dent of Warren Webster & Co. of Camden, N.J., which is by Government defi- 
nition a small business dealing in heating and cooling equipment. We have 
been involved in defense contracting for a number of years both as a prime 
and a subcontractor for the Army, Navy, and Air Force. While my _ state- 
ment relates primarily to the proposed armed services procurement amendments 
in 8. 500, some comments also pertain to the legislative bills S. 1383 and S. 1875. 

I should like to point out that the association consists of some 20,000 mem- 
bers. It may be of interest to note that 88 percent have less than 500 employees, 
and 28 percent have less than 50 employees. Therefore, we speak for small, 
medium and large producers which includes a cross-section of all types of 
defense enterprises, 

The NAM supports in a number of respects the basic proposals of S. 500 to 
cut down leadtime in the development of complex military equipment, and 
improving the efficiency and economy of defense procurement. In this regard, 
NAM’'s policy position on “Expediting national defense procurement” may be 
cited : 

“Research, development and production by defense contractors must be 
encouraged and expedited from the conceptual stage to tactical usage of end 
items. Maximum utilization of the incentives of the private enterprise system 
can be achieved by streamlining administrative and legal requirements through 
elimination of unnecessary paperwork and the conservation of time, manpower 
and money. Under proper circumstances, recognition should be given by laws 
and procurement regulations to expeditious and fair utilization of all forms 
of contractual arrangements (whether variations upon cost reimbursement or 
fixed price contracting) including weapons system procurement, and negotiated 
and competitively negotiated defense contracting. The contributions of all 
sizes and types of companies and suppliers both on the prime and subcontract 
level, should continue to be encouraged in the defense effort.” 

In giving support to S. 500 in its general aspects, indusiry recognizes that 
the basic 12-year-old defense procurement law—which governs the spending 
of well over $20 billion annually for everything from small arms to interconti- 
nental missiles—in some respects as will be enumerated has become unrealistic 
and unnecessarily restrictive. This contributes to unnecessary delays and 
costs that no longer can be afforded or tolerated. At this time when our Nation's 
security could be threatened by delay in the procurement of a new weapon, we 
believe that procurement law and implementing instructions should take full 
advantage of the vast industrial know-how and resourcefulness which have 
put the United States head and shoulders above the rest of the world in the 
production of top quality, low cost, nondefense products. In this regard, I 
want to make detailed reference shortly to the recognition and utilization of 
weapons or operational systems contracting—and procurement via performance 
specifications. 

At this point I want to make the general observation that the association 
feels that legislative and administrative policies governing procurement should 
be sufficiently flexible to permit adjustment to the method of supplying and con- 
tracting most appropriate to the types of supplies and services to be procured. 
At the same time, statutes and regulations should permit the degree of com- 
petition appropriate under the circumstances, recognizing competitive negotia- 
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tion as well as formal advertising as a normal method of procurement. Gen- 
erally, we believe that today’s circumstances call for the elimination of unnec- 
essary, multiple layers of review and the removal of obstacles to prompt decisions, 
particularly in the evaluation and selection of new weapons, 

Also, we want to go on record with regard to our belief that the contributions 
of all sizes and types of companies and suppliers both on the prime and sub- 
contract level should be encouraged in the defense effort. This relates to the 
selection of suppliers who, regardless of size, have management knowledge, 
technical know-how, adequate facilities, and the stability for the development 
and procurement of modern weapons and weapons systems. However, we can- 
not endorse the proposition that our defense efforts or economy will be enhanced 
by basing our procurement policies on purely geographical, labor surplusage 
or business-size considerations. 

Our country’s security is too crucial, and the procurement process itself is 
too delicate, to attempt to administer decisions upon the above-mentioned 
criteria. The award of vital military contracts upon geographical considerations 
would lead to unwise pressures and interferences with the judgment of those 
responsible for our defense program. The implications involved in requiring 
contract awards to be made on a basis such as local levels of employment would 
be equally shortsighted. We would be loath to recommend that a legislative 
program be imposed in relation to local or area matters in which the arbitrary 
use of Federal defense funds would serve to perpetuate any local economic dis- 
location. Likewise, the procurement of defense materiel should not be equated 
with a legislative subsidy scheme—the factor of business size should not involve 
arbitrary considerations. We must insure equal opportunity to businesses of 
all sizes to participate to the extent of their capabilities as previously defined. 
In short, those responsible for the award of defense contracts should be given 
Inaximum latitude to exercise good business judgment and to follow sound 
principles for insuring the procurement of the highest quality materiel at the 
lowest cost to the public. Only under such conditions can we be assured of the 
best defense for the American people. 

Although we are concerned with the overall aims of the various bills currently 
suggesting procurement changes, at this time we want to direct our remarks 
particularly to the following general proposals which we favor in the interest of 
national defense : 

(a) The recognition, definition, and establishment of weapons or operational 
Systems procurement. 

(b) The recognition of Competitive negotiation on a status Comparable with 
formal advertising. 

(c) The establishment and broadened usage of performance specifications. 

(dq) Delegation of approvals re usage of CPFF contracts for research and 
development programs. 

(ce) The delegation of authority by agency heads to responsible aids to make 
procurement determinations except those involving mobilization matters. 


OPERATIONAL SYSTEMS PROCUREMENT 


We consider it imperative that the legislative recognition be accorded in 
armed services procurement to the various forms of weapons or operational 
systems practice which have been used administratively for the past 5 or 6 
years. The record has been made before the Armed Services Committee that 
in certain complex procurements, systems contracts can result in a_ better 
product in less time and at less cost than the Government itself could achieve 
as the direct manager. The time has arrived when the strong shoulder of 
statute should be placed behind the effective weapons or operation] systems pro- 
curement in order to push aside time-consuming harrassment and deterrents to 
decisionmaking. Further, we feel that a statute can establish workable guide- 
lines to enhance the systems approach to procurement. 

In line with S. 500 it would seem that a definition and broadening of the 
term “weapons systems” procurement to “operational systems” procurement is 
desirable inasmuch as a heavy volume of materiel other than weapons in the 
narrow sense is being procured by this method. We also believe in encouraging 
flexibility in existing Department of Defense organizational structures and 
responsibilities with regard to operational systems. It must be pointed out 
that delegation of management to systems contractors does not lessen the need 
of strong management organization within the military services. Weare grati- 
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fied to note that the testimony being presented to you by the military as well 
as industry indicates agreement on a need which can be expeditiously put into 
worthwhile legislation on operational systems. 

Although a question might arise as to the requirement in S. 500 for periodic 
bulletins on the progress of operational systems procurement as being incon- 
sistent with our desire to reduce paperwork and decrease leadtime, we believe 
that such a reporting requirement would afford a valuable basis for evaluating 
the use being made of the concept. 


COMPETITIVE NEGOTIATION 


Our membership also feels strongly that appropriate legislation can lead to 
a saving of time and expense by raising “competitive negotiation” to a legal 
status comparable to “formal advertising.” We are in favor of this proposal! 
whereby the Department of Defense would still maintain administrative contro] 
over the use of competitive negotiation, but would no longer be required to 
carry out the cumbersome and formal “determination and findings” system. 

Statutory recognition of competitive negotiation would publicly acknowledge 
the fact of the value of this procurement mechanism. Moreover, legislative 
definition of competitive negotiation would encourage adherence to competitive 
standards in contractual procurement now being negotiated by the armed serv- 
ices. The recognized availability of the competitive negotiation form of pro- 
curement can by its nature add flexibility in bargaining for contract terms and 
types—as well as reduce costs and broaden the base of suppliers. Certainly 
Congress should consider clarifying the status of competitive negotiation to 
avoid the hazard that its usage might be discouraged directly or indirectly to 
a disadvantageous degree. 


PERFORMANCE SPECIFICATIONS 


We support using “performance specs” in place of the elaborate and detailed 
design specifications and manufacturing drawings which often accompany pro- 
curement requests and bid invitations. This proposal to simplify often complex 
situations should be permitted wherever usage is practicable. I won't take 
your time to reiterste the numerous advantages of prescribing performance 
specs from the ceutiuctors’ standpoint as well as those of the Defense Depart- 
ment. I will just say that legislative action would certainly result in the 
greater utilization of standardized commercial items, which in itself would 
he mutually helpful to the defense agencies as well as to all types of suppliers. 
Moreover, performance specifications are well known to encourage greater 
freedom of action and technological innovations by contractors, with consequent 
reduction in engineering demands on the military. I would like to make a 
point of the fact that performance or combination performance—detail “specs” 
might even be utilized under the rigid requirements of formal advertising. Un- 
doubtedly, certain kinds of performance specifications are capable of usage in 
formal advertising when the requirements are so explicit as to put all bidders 
op equal notice as to the production or services needed. 


UTILIZATION OF COST TYPE CONTRACTS 


We are in full accord with the proposal in S. 500 to remove the requirement 
for a determination by the head of an agency of the use of cost and cost-plus- 
a-fixed-fee contracts for research and development. We feel that there are 
enough checks and balances available on those types of contracts existing with- 
out this present burden which is serving to slow up our procurement race in 
the world today. Moreover, in view of the complexity and lack of definition 
on the great majority of modern procurements which are generally CPFF, con- 
sideration should be given to further relaxing the requirement for determina- 
tions on the use of CPFF type contracting generally. The consideration should 
be whether or not such a removal of the requirement for determinations would 
speed up, for instance, the procurement of complex weapons systems which is 
largely done on a CPFF basis. 

DELEGATIONS 


The proposal to authorize delegation by agency heads to make procurement 
decisions under chapter 137 of title 10, United States Code, except when certain 
mobilization considerations exist is an important step toward eliminating un- 
necessary paperwork. Undoubtedly, this would improve the efficiency and 
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effectiveness of responsible people on different levels and chains of authority 
by freeing them of the present time-consuming burden of reviving the volume 
of paper now being carried up the many steps to an agency head for final review 
and decision. 

CONCLUSION 


We know that you will seriously consider the efforts of S. 500 to clarify the 
usage of various policies and procedures, cut redtape, expedite the delegations 
of authority, and generally speed up research, development, and production 
from the conceptual stage to the practical usage or end items. Obviously this 
has to be done in a manner in which the Nation’s economy and the interest of 
the individual taxpayer is protected. 

With regard to the problems that might be faced in relation to the standard- 
ization program of law and regulation that may affect different contracting 
agencies by proposed legislative changes, it should be borne in mind primarily 
that the overwhelming percentage of procurement is accomplished by the De- 
fense Department. Certainly the interests of other agencies should be guarded, 
but uniformity should not become an end in itself. 

As pointed out earlier, we believe that contributions of all sizes and types 
of competent companies and suppliers should be encouraged in the defense effort. 
This matter, particularly as relating to subcontracting, necessitates persistent 
study. 

Early in our statement it was noted that we were concerned with “leadtime.” 
Industry recommends the decentralization and delegation of decision making 
as a meuns of reducing that “leadtime.” Moreover, it is time to provide to both 
the contracting officer and industry further clear-cut policies and procedures 
backed up by statute in relegating trench warfare procurement to the past. 
Needless to say, we are for strict accountability in the monitoring and auditing 
accomplished under defense procurement. However, we have recommended in 
this statement the elimination of various superfluous administrative controls 
that are not now needed or justified for binding everyone. 

We believe that S. 500 in a number of respects represents a significant im- 
provement over existing procurement law. It is an attempt to be broad 
enough in scope to accommodate present proving requirements, vet restrictive 
enough to assure the checks and balances which are necessary. Enactment of 
such a bill would be a tremendous stroke toward resolving many time-consuming 
and costly problems for contracts, the Government, and the American taxpayer, 
and would be an added measure toward promoting national security, 


NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS, 
Washington, D.C., June 3, 1960. 
Lion. CARL VINSON, 
Chairman, Special Subcommittee on Procurement, 
Committee on Armed Services, U.S. House of Representatives, 
Washington, D.C. 

DEAR CHAIRMAN VINSON: We are enclosing herewith for your consideration 
a statement of the National Society of Professional Engineers with respect to 
certain provisions of H.R, 12299, a bill to amend the Armed Services Procure- 
ment Act of 1947. 

We trust that the views of the society as expressed in the attached statement 
will be of assistance to you and the subcommittee in connection with your recent 
hearings on the the subject legislation. 

Please be assured that the national society stands ready to assist you further in 
any way possible. We would appreciate the opportunity of further discussing 
this matter with you or the subcommittee staff, should you so desire. 

Very truly yours, 
Pau H. Roseins, 
Evrecutive Director. 


STATEMENT OF NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 


The National Society of Professional Engineers is a nonprofit member- 
ship organization composed of professional engineers engaged in virtually all 
branches of the engineering profession and all fields of professional endeavor. 
Each of the society’s 53,000 members is registered under applicable State engi- 
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neering registration laws which certify that registrants thereunder have met 
the prescribed qualifications for engaging in the practice of professional engi- 
neering. The society’s membership is affiliated through 53 State and territorial 
societies and approximately 400 local community chapters. 

Since the founding of the national society over a quarter century ago, the 
society has continuously maintained an active interest in items of national 
legislation affecting the practice of engineering. It is because of this interest, 
and our consistent efforts to maintain engineering practice at the highest ethical 
and professional level, that we present our views herewith with respect to certain 
features of H.R. 12299 which might prove at variance from accepted engineering 
practices. 

It is a basic policy of the Armed Forces Procurement Act of 1947 that contracts 
be let on the basis of formal advertising. This policy is not inflexible, however, 
as evidenced by the 17 exceptions to the formal advertising requirement which 
appear in section 2304(a) of title 10, United States Code. One of these excep- 
tions, namely that appearing at section 2304(a) (4), relates to contracts for pro- 
fessional services. Our interest centers primarily around this section of the 
code, and the effect which certain features of H.R. 12299, as presently worded, 
may have on the procurement of professional engineering services by components 
of the Military Establishment in accord with established principles of the engi- 
neering profession. 

In this connection, may we first direct your attention to page 3 of H.R. 12299 
which proposes the addition of a new subsection (g) to section 2304 of the act. 
According to this language, in all negotiated procurements in excess of $2,500, 
proposals are to be solicited from the maximum number of qualified sources and 
written or oral discussions are to be conducted with all responsible offerors 
“who submit proposals within a competitive range, price, and other factors con- 
sidered.” This new subsection appears to require, in connection with the pro- 
curement of professional services under subsection 2304(a) (4), for example, 
that prospective contractors of professional engineering services submit a pro- 
posal for consideration prior to the awarding of the contract, and that in addition 
written or oral discussions be held among those contractors submitting proposals 
within a competitive range, at which time price and other factors are to be 
considered. 

The performance of engineering services is a highly specialized art and the 
selection of the firm or individual to provide such services should be based solely 
upon qualification as evidenced by the contractor’s experience, training, staff, 
previous projects of a similar nature, and other such factors relating to overall 
qualification. Price or fee is not and should not be taken into consideration 
during preliminary evaluation for the reason that a determination in which 
price is a material factor does not necessarily assure the contracting agency 
of the best engineering services available. In fact, it has been demonstrated 
that a reliance on price and the consequent awarding of a contract to the “lowest 
bidder” may result in the engagement of the firm which is not necessarily the most 
qualified for the job. The economies contemplated thus might not materialize 
at all, and in fact, the project may actually end up costing the Government greater 
sums than would be involved had the contract originally been given to the most 
qualified engineer, irrespective of price or fee. 

Thus the procedure as contemplated in the language of the proposed new sub- 
section (g) could be construed to permit some element of competition based on 
price to be taken into consideration during contracting procedures for profes- 
sional services. If this is not the intent of the bill’s sponsors, and we trust that 
it is not, then in our considered judgment the bill should be amended to make this 
intent clear. Otherwise we can visualize only too clearly situations in which 
contracting officers, as a matter of actual practice, would undertake to procure 
professional engineering services on a competitive price basis, if only to justify 
their selection according to the mandate of the proposed subsection (g). If 
such be the case, conditions would then exist by which Federal law would sanc- 
tion a practice which is contrary to existing procedures and contrary to profes- 
sional ethics which prohibit professional consulting engineers, and other profes- 
sional practitioners, from bidding competitively for contracts involving the 
rendtion of a professional service. The Government would thus deprive itself 
of the service of qualified engineers who subscribe to and practice under these 
ethical standards. 

An additional area of concern relates to page 5 of H.R. 12299 which contains 
language to amend existing subsection 2310(b) of the act to require that con- 
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tracts negotiated under certain clauses in section 2304(a), including clause 4, 
“shall be supported by a written finding setting out facts and circumstances suffi- 
cient to clearly and convincingly establish that use of formal advertising would 
not have been feasible and practicable.” By making reference to clause 4 of 
section 2804(a), this language definitely contemplates that a written justification 
must be made for any contract negotiated for the performance of professional 
services, including, of course, engineering, 

The basic Armed Services Procurement Act recognizes through clause 4 that it 
is not practicable and feasible to obtain professional services through formal 
advertising; the authority to negotiate such contracts being clear and specific. 
This clause is different from some of the other 16 exceptions listed in section 
2304(a) in that the agency head or his representative has no discretion or lati- 
tude in determining whether such contracts come within one of the exceptions 
and consequently should be negotiated. If the services are professional, the 
contract is to be negotiated. If the services are not professional, clause 4 does 
not apply. 

Thus, there is no room for the exercise of discretion or a need for an evalua- 
tion of several factors in order to determine whether a professional service con- 
tract should be negotiated. All the contracting officer needs to know is whether 
professional services are involved. There is no other determination to be made, 
Consequently it would appear that a requirement that a written justification 
be made when contracts are negotiated would have no practical application to 
professional service contracts negotiated under clause 4. Further, such a re- 
quirement as contemplated in the proposed amendment to subsection 2310(b) 
would be no more than burdensome, unnecessary obligation for the contracting 
officer when professional services are involved. 

Thus, since the presence of professional services is the only justification needed 
for negotiating a contract under the authority of clause 4, it would appear that 
an amended subsection 2310(b) need not be made applicable to clause 4 in order 
for the objectives of such an amendment to be accomplished, With the present 
exception for professional services so clear, the only justification needed to es- 
tablish that the use of formal advertising would not have been feasible and 
practicable, is a showing that the services are professional in nature and thus 
clearly within the clause 4 exception. 

In order for the negotiation of professional consulting engineering services to 
conform to established practices and to professional ethics, the contracting pro- 
cedure should follow two distinct steps: 

1. The selection of the consultant or firm deemed best qualified for the 
professional service required. 
2. The negotiation of a suitable fee with that consultant or firm. 

If the parties cannot reach an understanding as to fee, of course, the agency 
resumes the same procedure with another consultant or firm. We believe it 
clear from this procedure that the question of price or fee is not taken into 
consideration until a selection is made of the firm which is most qualified to 
perform the particular service involved, and which the contracting party de- 
sires for the performance of the service. 

This procedure is being followed at the present time, to the best of our 
knowledge, by all of the Federal agencies and departments, including those in 
the Department of Defense, with most satisfactory results for the Government 
and the professional practitioners. Identical procedures are followed by private 
concerns and corporations. 

For the further information of the subcommittee, we have attached as ap- 
pendixes to this statement, copies of the society's detailed policies pertaining 
to recommended procedures for the negotiation of engineering contracts. 

While we fully realize that in most instances cost must be of prime concern 
to the Government, it has been widely recognized, as mentioned previously, that 
in the field of professional services both the cost and quality interests of the 
Government are best served by a procedure which emphasizes qualification as 
the first requisite. The two features of H.R. 12299, of which we have made 
specific mention, would not, if enacted into law in their present form, continue 
to emphasize qualification as the primary consideration in the awarding of a 
contract for professional services. 

We earnestly solicit the subcommittee to make it unmistakably clear that the 
principles of “negotiation” for professional services, as presently authorized in 
section 2304(a) (4) of title 10, United States Code, remain undiluted and without 
exception the sanctioned practice which all components of the military organ- 
ization can continue to follow. 





6158 


APPENDIX A. COMPETITIVE BIDDING FOR PROFESSIONAL SERVICES 


(NSPE Policy No. 10) 





The practice of engineering is a learned profession, requiring’ of its members 
sound technical training, broad experience, personal ability, honesty, and in- 
tegrity. The selection of engineering services by an evaluation of these qualities 
should be the basis of comparison rather than competitive bids. 

Competition between engineers for employment on the basis of professional 
fees or charges is considered unethical practice by all professional engineering 
groups. Hence, the announced intent of an owner or governmental body to 
request such competitive bids removes from consideration many engineers who 
may be the best qualified to be entrusted with the proposed work. 

Since the securing of competitive bids for professional engineering services 
is not in the best public interest and as such procedure frequently results in the 
awarding of the work to other than the best qualified engineers, the National 
Society of Professional Engineers does now and herein express itself as opposed 
to competitive bidding for professional engineering services and of favoring 
the practice of negotiating of contract in all cases where it may be necessary 
or desirable to consider the services of more than one engineering consultant 
or organization. 





APPENDIX B. CONTRACTS FOR ENGINEERING SERVICES 
PROCEDURE FOR NEGOTIATING-GENERAL 
(NSPE Policy No. 11) 


It is the policy of the society that— 

1. Any governmental unit, individual, or corporation desiring to procure the 
services of an engineering consultant or organization, which is unacquainted 
with the practitioners in the branch of engineering covering the contemplated 
work, should secure from the best available sources the names of several practi- 
tioners ; and 

2. That the governmental unit, individual, or corporation discuss the proposed 
project with the several engineers and explore their background, experience, and 
success in handling work of a nature comparable to that proposed, and also as 
to the nature of their charges and the manner and basis on which they would 
expect to be compensated ; and 

3. That, if so desired, the proposed charges be compared with recommended 
minimum fee schedules prepared by the various engineering societies, giving 
due consideration to the complexity of the project; and finally 

4. That, after taking into consideration all of the foregoing factors, and upon 
the completion of satisfactory negotiations, the individual engineer or organi- 
zation be retained with whom the employing governmental unit, individual, or 
corporation is satisfied to entrust the handling of the contemplated work. 

Specific procedure: In order to secure the engineering firm most qualified to 
give service on an engineering project, at a fair and reasonable fee, the fol- 
lowing procedure is adopted: 

5. One or more engineering firms should be selected for interview. This inter- 
view is for the purpose of selection only, and the discussion should center around 
the qualifications of the firm for the work to be performed. 

6. After each firm has been interviewed separately, a selection should be made 
and the firm selected should again be called in for negotiation of fee and agree- 
ment on essential details in connection with the project. 


Mr. Vinson. Now, I think that closes the testimony on this pro- 
posal. 

And that brings us back around to our responsibility imposed upon 
us by the act of Congress. And I am happy to say that we have stud- 
ied that very closely and that I will be in position, with the aid of Mr. 
Courtney and the other members, who will go to work on this legisla- 


(NoTEe.—The term “engineering” as used above shall be assumed to include land survey- 
ing, and the term “engineer” shall be assumed to include land surveyors. ) 
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tion, to try to button that report up one day next week and lay it 
before you for your consideration in the committee. 
I am glad to see that Mr. Courtney has fixed the document up. I 


think it is a very fine paper, and I hope everybody will read it. And 
you will have the whole weekend to read it. It is a very fine docu- 
ment. 


I don’t know if it will be of help to you, but we will give it to you 
and ask you to study it. 

Thank you, Mr. Comptroller. 

Mr. Wetcnu. Thank you, Mr. Chairman. 

(Whereupon, at 11:53 a.m., the subcommittee adjourned. ) 











